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SAB-27 Publication of Staff Accou 


tin No. 27 


The following releases relate to self-regulatory 
organization rule proposals and/or adoptions 


34-15342 
34-15350 


33-5998 PUBLICATION FOR PUBLIC COM- 
MENT PROPOSED AMENDMENTS TO 
THE SHORT FORM (FORM S-16) FOR 
THE REGISTRATION OF SECURITIES 
UNDER THE SECURITIES ACT OF 
1933 [File No. S7-763 Comment 
Period Expires January 22, 1979] 
34-15348 ADOPTION OF AN AMENDMENT TOA 
RULE WHICH EXPANDS THE CLASS- 
ES OF PERSONS REQUIRED TO DIS- 
CLOSE BENEFICIAL OWNERSHIP 
AND RELATED INFORMATION OF 
CERTAIN EQUITY SECURITIES 





OPINION 











— 





34-15347 NASSAR AND COMPANY, INC. 


Where registered broker-dealer and its 
president made false and misleading 
representations and predictions to 
customers concerning the testing, 
efficacy, production and sales of is- 
suer’s drug product, and prospective 
ises in the market price of issuer’s 


Bl it from membership in registered 
securities association, and bar its 
pesident from association with any 
bipker or dealer with the proviso that, 
er two years, president may apply 
permission to become so asso- 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 5998/Nov. 17, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10482/November 17, 1978 


SHORT FORM FOR REGISTRATION OF SECURITIES 
Proposed Amendments to Disclosure Form 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rulemaking. 

SUMMARY: The Commission is publishing for public 
comment proposed amendments to the short form 
(Form S-16) for the registration of securities under the 
Securities Act of 1933 (the “Securities Act”) which 
would: (1) deem the effective date of documents 
incorporated by reference into registration statements 
on that form to be the date of the document's initial 
filing with the Commission; (2) deem a statement in a 
document incorporated by reference into a registration 
statement on that form not to be part of the registration 
statement if the statement has been modified or 
superseded in the registration statement or 
subsequently filed documents which are incorporated 
by reference; and (3) provide that the making of a 
modifying or superseding statement shall not be 
deemed an admission that the modified or superseded 
statement constituted a violation of the Federal 
securities laws. Since the adoption of amendments to 
the short form to permit its use for primary offerings by 
certain issuers, if subject to a firm commitment 
underwriting, many underwriters have expressed 
concern regarding their potential liability under the 
Securities Act with respect to documents incorporated 
by reference into the registration statement. The 
proposed amendments are intended to accommodate 
certain of these concerns with the policies underlying 
Section 11 of the Securities Act. 


DATES: Comments should be submitted on or before 
January 22, 1979. 


ADDRESS: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-763. All comments 
received will be available for public inspection and 
copying in the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: John A 
Granda (202-755-1750), or Steven Paggioli (202-376- 
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8090), Office of Disclosure Policy and Proceedings, 
Division of Corporation Finance. Securities and 
Exchange Commission, 500 North Capitol Stree 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Commission 
is proposing for comment amendments to Items 7 of 
Form S-16 [17 CFR 239.27] under the Securities Act of 
1933 [15 U.S.C. 77a et seq., as amended by Pub. L. No. 
94-29 (June 4, 1975)]. The amendments are intended to 
address certain concerns raised by underwriters with 
respect to their potential liability under Section 11 of 
the Securities Act for documents filed pursuant to the 
Securities Act or the Securities Exchange Act of 1934 
(“Exchange Act”) [15 U.S.C. 78a et seq., as amended 
by Pub. L. No. 94-29 (June 4, 1975)] which are 
incorporated by reference into a registration statement 
on Form S-16. A new paragraph (e) which is proposed 
to be added to Item 7 would, for purposes of Section 
11(a) of the Securities Act only, deem the effective date 
of a document incorporated by reference into an S-16 
registration statement to be the date of initial filing 
with the Commission. New Paragraph (f) which is 
proposed to be added to Item 7 would: (1) deem a 
statement in a document incorporated by reference 
pursuant to that item not to be part of the registration 
statement to the extent that it has been superseded or 
modified by certain subsequent disclosure; and (2) 
provide that the making of a modifying or superseding 


modified or superseded statement, when made} 
constituted a violation of the Securities Act, the 
Exchange Act, The Public Utility Holding Company Act 
of 1935 (the “Holding Company Act”) [15 U.S.C. 79a et 
seq.], or The Investment Company Act of 1940 (the 
“Investment Company Act”) [15 U.S.C. 80a et seq.]. 


statement shall not be deemed an admission that | I 


1. Background 


On April 11, 1978, the Commission adopted 
amendments to Form S-16, a form for the registration 
of certain securities under the Securities Act.’ Those 
amendments for the first time permitted use of Form 
S-16, a relatively simpler and shorter registration form, 
for the registration of certain primary offerings of 
securities, provided, inter alia, that such offerings are 
made pursuant to a firm commitment underwriting. 

Form S-16 embodies the concept of the integration of 
the registration provisions of the Securities Act with 
the reporting requirements of the Exchange Act. 
Issuers permitted to use Form S-16 are required to file 





1 Securities Act Release No. 5923 (April 11, 1978) [43 


FR 16672]. 


2 id. 























periodic reports under the Exchange Act containing 

information about their business, management and 
Geren operations. Since these reports are generally 

vailable, the form requires only limited further 
disclosure concerning the offering; the basic 
disclosure regarding the issuer is included through the 
incorporation by reference of the Exchange Act reports 
into the registration statement.2 * 


These provisions of Form S-16 are a reflection of the 
Commission’s endeavor to further integrate the 
Securities Act and Exchange Act.* As noted by the 
Advisory Committee on Corporate Disclosure (the 
“Advisory Committee’) in its final report, a 
continuous, coordinated, and integrated disclosure 





3 Item 7 of Form S-16 requires the incorporation by 
reference of the following documents filed pursuant to 
the Exchange Act: 


(a) The issuer’s latest annual report filed pursuant to 
Section 13 or 15(d) of the Securities Exchange Act of 
1934 or the latest prospectus filed pursuant to Rule 
424(b) or (c) under the Securities Act of 1933, which 
contains certified financial statements for the issuer’s 
latest fiscal year for which such statements have been 
filed; 


T All other reports filed pursuant to Section 13 or 
15(d) of the Securities Exchange Act of 1934 since the 
end of the fiscal year covered by the annual report or 
prospectus referred to in (a) above; 


(c) The issuer’s definitive proxy statement or 
information statement, if any, filed pursuant to Section 
14 of the Securities Exchange Act of 1934 in 
connection with the latest annual meeting of its 
stockholders, and any definitive proxy or information 
statements so filed in connection with the latest annual 
meeting of its stockholders, and any definitive proxy or 
information statements so filed in connection with any 
subsequent special meetings of its stockholders; 


(d) If the class of securities to be offered is registered 
under Section 12 of the Securities Exchange Act of 
1934, the description of such class of securities which 
is contained in a registration statement filed under 
such Act, including any amendment or reports filed for 
the purposes of updating such description. ln addition, 
all documents subsequently filed pursuant to Sections 
13, 14 or 15(d) of the Exchange Act prior to the 
termination of the offering are deemed to be 
incorporated by reference into the prospectus and to be 
a part thereof from the date of filing. 


@ See Securities Act Release No. 5906 (February 15, 
978). 








system for companies subject to the securities acts 
should reduce registration costs and thus the costs of 
raising capital, facilitate timely access to the capital 
markets, make more meaningful the periodic reporting 
requirements of the Exchange Act and eliminate 
neediess duplication of disclosure, which results in 
increased costs to investors. 


A. Underwriters’ Concerns with Liabilities under 
Section 11 of the Securities Act 


In Release 33-5923, the Commission noted that the 
incorporation by reference of Exchange Act documents 
into registration statements on Form S-16 should 
result in an improvement in the quality of disclosure in 
the Exchange Act filings due to the increased care in 
preparation of these reports which would result from 
concern about liability under the Securities Act for the 
content of Exchange Act filings that are so 
incorporated. In addition, the Commission had 
previously noted that the participation of underwriters 
in certain primary offerings would provide further 
protection for investors in light of underwriters’ 
obligations under the federal securities laws.6 





5 See generally Report of the Advisory Committee on 
Corporate Disclosure to the Securities and Exchange 
Commission (‘‘Report’), House Committee on 
Interstate and Foreign Commerce, 95th Cong., 1st 
Sess., Committee Print 95-29 at 420-469. 


6 Securities Act Release No. 5879 (November 2, 1977) 
[42 FR 58677]. Congress, in enacting the express civil 
liability provisions of the federal securities laws, 
established specific liability for underwriters and other 
principal participants in a distribution of securities, in 
recognition of their greater obligation to the public 
because of their importance in the distributive process; 
their ability to obtain information from the registrant; 
and the reliance placed on these persons by public 
investors. See, e.g., H.R. Rep. No. 85, 73rd Cong. ist 
Sess. (1933) at 9, wherein it is noted with respect to 
Section 11 of the Securities Act of 1933 that “the duty 
of care to discover varies in its demands upon 
participants in security distribution with the 
importance of their place in the scheme of distribution 
and with the degree of protection the public has a right 
to expect. . . . For those whose moral responsibility to 
the public is particularly heavy, there is a 
correspondingly heavier legal liability—the persons 
signing the registration statement, the underwriters, 
the directors of the issuer, the accountants, the 
engineers, appraisers and other professionals 
preparing and giving authority to the prospectus—all 
these are liable to the buyer not only if they cannot 


Continued on following page 
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However, significant concerns have been expressed by 
underwriters regarding subjection of Exchange Act 
filings to the different and more stringent liability 
standards of the Securities Act.” Generally, under the 
Securities Act, the various participants in the 
registration process, including officers, all directors, 
experts, and underwriters, are responsible for 
omissions or misstatements in a registration 
statement unless after reasonable investigation they 
had reasonable ground to believe and did believe that 
at the time of effectiveness of the registration 
statement it was not misleading.® Section 18 of the 
Exchange Act, on the other hand, imposes liability 
with respect to reports and documents filed under such 
Act upon persons responsible for the filing who make 
or cause to be made a misstatement and who act in bad 
faith or have knowledge of the misrepresentation. 


Underwriters have been concerned particularly about 
exposure to liability under Section 11 of the Securities 
Act because of misleading statements or omissions in 
reports filed under the Exchange Act and incorporated 
by reference into a Securities Act registration 
statement on Form S-16. Because underwriters have 
not participated in the preparation of the annual, 
quarterly, and current reports, and proxy material filed 
under the Exchange Act, they have not had the 
opportunity to pursue the “due diligence” procedures 
which would generally be performed in connection with 
the preparation of a Securities Act registration 
statement. Without conducting such procedures a 
question is raised as to whether the underwriters could 
sustain the burden of proof that they had conducted a 
“reasonable investigation,” and had ‘reasonable 
ground to believe” that the registration statement 
contained no untrue statement of material fact or 
omitted to state material facts required to be stated 
therein as necessary to make statements therein not 
misleading. 





Continued from preceding page 


prove they did not know of the flaw in the information 
offered to the public but also if they cannot prove that 
they could not have found that flaw ‘after reasonable 
investigation’ and that they had reasonable ground to 
believe*** that such statement was true or that there 
was no such omission.” 


7 See comments available in File No. S7-725. See also 
the rulemaking petition filed May 3, 1978 by the 
Corporate Finance Committee of the Securities 
Industry Association and the Commission’s letter of 
reponse dated May 26, 1978 from George A. 
Fitzsimmons, Secretary. 


8 This is the “due diligence” standard of Section 
11(b)(3) of the Securities Act. 
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A further basis for underwriter concern is that Section 

11 imposes liability if any part of the registration 
statement is untrue or misleading “when such at ® 
becomes effective.” However, the various Exchange 

Act documents which are incorporated by reference 

into the registration statement may not be accurate 
after their filing dates. Accordingly, liability might be 
asserted based on information in Exchange Act 
documents incorporated by reference which has 
become materially outdated. 


A related problem is the reluctance of issuers to accept 
an underwriter’s recommendation that disclosure be 
made which corrects, clarifies, or otherwise modifies 
earlier disclosure in an Exchange Act document 
incorporated by reference. Such reluctance appears to 
be primarily attributable to concern that the 
subsequent disclosure may be viewed as an admission 
that the prior document was materially false or 
misleading in some respect. This, in turn, could lead to 
suits involving trading transactions in securities of the 
issuer occurring prior to the later disclosure. 


Because some issuers apparently view the full “due 
diligence” investigation attendant to preparation of a 
registration statement on Form S-1 or S-7 as canceling 
out the savings in costs and time acheived through the 
use of Form S-16, it has been suggested that 
underwriters are pressured to dispense with such 
investigations.9 Such pressure makes it more difficult 
for underwriters to conduct the type of review, inquiry 
and verification of previously filed reports which they 
feel is necessary to satisfy their statutory obligations. 


B. Recent Approaches to the Issue of Liability for 
Incorporated Documents 


The subject of liability imposed on persons 
participating in the preparation of documents 
incorporated by reference into 1933 Act registration 
statements is not new. The Commission’s special 
disclosure study group that first recommended the 
adoption of the short registration form in 1969 also 
suggested the adoption of a rule providing that, under 
certain circumstances, a broker acting as a statutory 
underwriter in connection with a secondary offering on 
an exchange would be deemed to have made a 
reasonable investigation and to have reasonable 
grounds to believe the statements made in a 
registration statement or the documents incorporated 





9 See “Current Issues and Developments in the Duties 

and Liabilities of Underwriters and Securities Dealers, 

33 Bus. Law. 335, 348-58 (1977); “Special Disclosure 
Problems: The Use of Form S-16,” PL! Seventh Annual 
Institute on Securities Regulation, 243, 247-50, 252-64 
(Mundheim & Fleischer, eds. 1977). 








by reference if he had read the registration statement 


and the documents and was not aware of any false or 
Qrisexairo statements. ! 


More recently, the drafters of the American Law 
Institute’s proposed Federal Securities Code have 
addressed this issue in the Code’s counterpart 
provision to Section 11 of the Securities Act. Section 
1704(g) of the proposed code provides that, in 

determining what constitutes reasonable investigation 

| or care and reasonable ground for belief, relevant 
circumstances include whether, with respect to a fact 
or document incorporated by reference, the particular 
defendant had any responsbility for the fact or 
document at the time of the filing from which it was 
incorporated.'' The commentary to this provision 
States that it is intended to reconcile the two 
conflicting goals of “ . . . furthering the S-16 concept, 
which makes it impossible to ignore the underwriter’s 
practical problems with respect to material 
incorporated in an offering statement and subsequent 
reports and. . . nondilution of the underwriter’s 
standard of care, which is essential to the credibility of 
the offering statement.”12 Similarly, the approach 
taken by the Advisory Committee in its recommended 
rule, based substantially on the ALI proposal, provides 
that the fact of incorporation by reference may be taken 
into account in determining liability for the 
incorporated documents.! 


] @... Corporate Finance Committee of the Securities 





10 “Report and Recommendations to the Securities 
and Exchange Commission from the Disclosure Policy 
Study, Disclosure to Investors. A Reappraisal of 
Administrative Policies under the 1933 and 1934 Acts” 
(March 1969) (hereinafter “Wheat Report”) at 98-112. 
Of course, the broker would receive only the customary 
commission on the sale and would not have the 
economic incentive to conduct a due diligence inquiry. 
Also since the transaction would be on an exchange, 
the public would not be placing any special reliance on 
the broker’s role in the transactions. 





11 § 1704(g) Federal Securities Code, The American 
| Law Institute 570 (Proposed Official Draft, March 15, 
1978) as amended, (Supp. July 15, 1978). It should be 
| noted that the Code premises the reduction in 
underwriter liability on the imposition of Section 11 
type liability on inside directors for annual reports. 


12 Federal Securities Code, (Tentative Draft No. 2) 
(March, 1973), p. 104. The substantive provision 
remains the same in the Revised Proposed Official 
Draft. 


| 
@: Report at 454-55. 








Industry Association (“SIA”) filed a rulemaking petition 
with the Commission on May 3, 1978 requesting that 
the Commission: (1) adopt a rule relating to 
underwriters’ liability with respect to registration 
statements on Form S-16; and (2) pending the adoption 
of such a rule, suspend the effectiveness of General 
Instruction A-1 of Form S-16 until September 30, 1978 
or adopt an emergency temporary rule relating to 
underwriters’ liability with respect to registration 
statements on Form S-16.14 The temporary rule 
proposed by the SIA provides that, in determining what 
constitutes reasonable investigation or care and 
reasonable ground for belief, relevant circumstances 
include, with respect to information or documents 
incorporated by reference into a registration statement 
on Form S-16, the fact that the underwriter had no 
responsibility for the information or document at the 
time of the filing from which it was incorporated.1 
This approach is, of course, similar to that taken by the 
Advisory Committee and in the ALI proposal! 6 and was 
prompted by substantially the same concerns. 





14 The Commission responded to the portion of the 
petition recommending the adoption of a temporary 
rule or the suspension of the effectiveness of General 
Instruction A-1 of Form S-16 in a letter dated May 26, 
1978 from George A. Fitzsimmons, Secretary. In a 
letter dated June 26, 1978, the SIA submitted a 
proposed permanent rule regarding underwriter liability 
for incorporated documents to assist the staff in their 
deliberations. 


15 The text of that rule is as follows: 


In determining whether an underwriter has 
made a reasonable investigation, excercised 
care or had a reasonable ground for belief 
under the [Securities] Act with respect to a 
registration statement on Form S-16, 
relevant circumstances inciude (1) the type 
of registrant, (2) the type of security, (3) the 
type of underwriting arrangement, the role 
of the underwriter and the accessibility to 
information with respect to the registrant 
and (4) with respect to information or a 
document incorporated by reference, the 
fact (if such is the case) that the underwriter 
had no responsibility with respect to the 
information or document at the time of the 
filing from which it was incorporated. 


16 The SIA petition recognizes that the recommenda- 
tions of the Advisory Committee and the ALI proposal 
go beyond the problems of underwriters which it is 
addressing. 
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C. Views of the Commission 


Although the Commission’s experience to date with 
Form S-16 as amended in Release No. 5923 has not 
indicated specific instances of practical problems in 
connection with the use of the form for underwritten 
primary offerings, ! the Commission is mindful of the 
concerns articulated by the investment banking 
community and others. 


The Commission believes that in order to establish a 
defense underwriters must review carefully the 
documents incorporated by reference into registration 
statements on Form S-16 to assure that these 
documents, together with the prospectus, contain no 
false and misleading information and that the facts 
disclosed in these documents have not changed 
materially as of the date of incorporation. However, as 
previously indicated, '° the Commission believes that a 
court would consider all circumstances surrounding an 
underwriters position with respect to information 
contained in documents incorporated by reference into 
a Form S-16 registration statement, including the 
presence or absence of responsibility for material 
contained therein at the time of filing as well as any 
other circumstances inherent in the type of offering 
that would legitimately affect an underwriter’s ability to 
discharge its “due diligence” obligation under the 
Securities Act. 


The Commission has considered the desirability of 
proposing for comment a rule of the type 
recommended by the SIA and others and has 
determined not to propose such a rule. The 
Commission is reluctant to promulgated a rule setting 
forth the factors to be considered in connection with 
the specific statutorily created by civil liabilities and 
defenses of Section 11. It is difficult to state in advance 
and in abstract terms all of the circumstances which 





17 Since the date of the amendments, upwards of 
thirty primary underwritten offerings have been filed on 
Form S-16 covering debt securities in a principal 
amount of over $1.4 billion and equity securities with 
an aggregate offering price of approximately $463 
million. In addition, Form S-16 has been used for four 
underwritten secondary offerings of equity securities 
with an aggregate offering price of approximately $38 
million. The amount of all securities offered for cash in 
primary offerings during the period from April through 
September 1978 totaled $24,310,017,000. The amount 
of all securities offered for cash in secondary offerings 
during that period totaled $1,135,617,000. 


18 See the Commission’s letter dated May 26, 1978 
from George A. Fitzsimmons to the Corporate Finance 
Committee of the Securities Industry Association. 
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might affect the reasonableness of an underwriter’s 
inquiry.19 Moreover, the effect of such a role °® 
underwriter liability and their due diligence obligations 

is unclear. In such circumstances the Commission 
believes that it should proceed cautiously so that the 
investor protection afforded by the present level of 
underwriter investigation and verification will not be 
diminished. Courts will, of course, continue to have 
the opportunity to consider and develop in particular 
factual contexts other possible relevant circumstances 
as factors in the determination of what constitutes 
reasonable investigation and reasonable ground for 
belief regarding information contained in Securities 
Act Registration statements. 


There are, however, appropriate steps that can be taken 
which would recognize and respond to the concerns 
arising from the unique position in which underwriters 
are placed with respect to documents incorporated by 





19 In this regard, it should be noted that previous 
attempts to define or standardize the elements of 
underwriters’ due diligence obligations have not been 
successful. For example, the Commission’s public 
investigation into the “hot issues” securities markets 
revealed a wide variation in the nature and extent of due 
diligence performed by underwriters. See Securities 

Act Release No. 5275, July 26, 1972, 37 FR 01 @ 
Accordingly, the Commission determined to request 

the National Association of Securities Dealers 
(“NASD”) to consider the establishment of appropriate 
standards regarding underwriter inquiry respecting 
first-time public offerings, among other things. On 
March 14, 1973, in the NASD’s Notice to Members No. 
73-17, that Association proposed a new Rule of Fair 
Practice regarding this area. Proposed New Article Ill, 
Section 35 would have required every member engaged 
in investment banking activities as a managing 
underwriter to establish and maintain written 
procedures that it would be required to follow in its 
inquiry and investigation of an issuer for which it is 
acting in a distribution. Sixteen areas of inquiry would 
have been required to be included in these procedures. 
This Rule proposal was superseded by the NASD’s 
Notice to Members No. 75-33, April 25, 1975, which 
contained a proposed policy statement of the NASD 
Board of Governors concerning due diligence 
requirements for public offerings of securities. That 
policy statement set forth general guidelines for 
performance of an underwriter’s due diligence 
obligation. After circulation for comment, the 
proposed policy statement was withdrawn. 


20 See Feit v. Leasco Data Processing Equipment 
Corp. 332 F. Supp. 544 (E.D.N.Y. 1971) and Escott v 
BarChris Construction Corp. 283 F. Supp. 64 
(S.D.N.Y. 1968). 











structuring the proposals to deal directly with the 
concerns discussed above, the consequences of their 
adoption can be more clearly evaluated. The proposals 
being published for comment are intended to 
accommodate the concerns of underwriters with the 
policies underlying Section 11 of the Securities Act. 


: reference in a registration statement on Form S-16. By 


ll. Synopsis of Proposed Amendments?! 


A new paragraph (e) is proposed to be added to Item 7 
of Form S-16. Under that paragraph the effective date 
of a document incorporated by reference pursuant to 
Item 7, for purposes of determining liability under 
Section 11, would be deemed to be the date of the 
document’s initial filing with the Commission. This 
provision attempts to address the concern described in 
the previous section with respect to the fact that 
liability under Section 11 is based on disclosure as of 
the effective date of the registration statement whereas 
the disclosure in documents incorporated by reference 
Speaks as of their respective filing dates. 


In light of this proposal the manner in which Section 11 
might be applied to disclosure incorporated or actually 
included in a prospectus on Form S-16 must be 
assessed from several vantages. Even if proposed Item 
7(e) were adopted, the disclosures incorporated by 
reference (i.e., those required to be incorporated and 
which have not been superseded or modified) still 
would be subject to scrutiny to determine whether they 
met the Section 11 standards at the time such 
disclosure was filed and whether the underwriter 
conducted a due diligence investigation adequate to 
establish the defense. 


A separate but related inquiry would arise in 
connection with interim events (i.e., events occurring 
between the date the incorporated document was filed 
and the effective date of the Form S-16). Presently, 
Item 8(a) of Form S-16 requires disclosure in the 
prospectus of any material changes in the issuer’s 
affairs which were not previously reported under the 
Exchange Act and which have occurred since the end 
of the latest fiscal year for which certified financial 
statements were incorporated. The thrust of the 
provision is simply to impose a further disclosure 
obligation with respect to material interim events. 


Taken together, the two concepts discussed above 


result in the possibility that a material misstatement or 





21 This synopsis is included in order to assist interested 
persons in their understanding of the amendments 
proposed herein. However, attention is directed to the 
actual text of the proposed amendments for a more 
complete understanding. 








other omission as specified in Section 11 might be 
found to exist for either of two reasons: first, because 
the incorporated document, when filed contained false 
or misleading statements or omissions; or second, 
because subsequent material events occurred but were 
not disclosed, causing incorporated disclosures to be 
misleading. As to each of these two possibilities, an 
underwriter would be required to conduct a reasonable 
investigation to establish a defense. 


New paragraph (f) which is proposed to be added to 
Item 7 embodies the concept that the totality of the 
disclosure in a registration statement should be 
determinative. Paragraph (f) would address the 
incorporation by reference problem by permitting, 
under certain circumstances, the removal of 
statements made in documents incorporated by 
reference from the application of the Securities Act. 
This would be accomplished by deeming a document 
incorporated by reference not to be part of the 
registration statement if it has been superseded or 
modified by disclosure in the S-16 prospectus or a 
subsequent document filed with the Commission and 
incorporated by reference. A statement in a document 
incorporated by reference would be deemed to be 
modified or superseded for this purpose to the extent 
that a statement in the S-16 prospectus or in any other 
subsequently filed document which is incorporated by 
reference modifies or replaces such statement. The 
modifying or supersedirig statement may, but need 
not, state that it has modified or superseded a prior 
statement or include any other information set forth in 
the document which is not so modified or superseded. 


Item 7 as proposed to be amended would provide 
underwriters with a vehicle to correct, clarify or modify 
disclosure made in an earlier Exchange Act document 
which is being incorporated by reference pursuant to 
Item 7. The Commission believes that efforts to make 
disclosure to investors more meaningful and accurate 
are to be encouraged and is therefore proposing the 
amendments as a means of furthering this goal. 


The present resistance by issuers to such disclosure, 
as described in the previous section, is expected to be 
alleviated by providing in Item 7(f) that the making of a 
modifying or superseding statement shall not be 
deemed an admission that the modified or superseded 
statement, when made, constituted a violation of the 
Securities Act, the Exchange Act, the Holding 
Company Act, or the Investment Company Act. The 
focus of any litigation would thereby be directed to the 
substance of the controversy and away from the issue 
of whether the making of a subsequent statement 
which is inconsistent with previous information filed in 
documents incorporated by reference is alone an 
admission of liability. 


lll. Text of Proposed Amendments 
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Form S-16 [17 CFR 239.27] is proposed to be amended 
to read as follows: 


§239.27 Form S-16, for registration under the 
Securities Act of 1933 of securities of certain issuers 
offered pursuant to certain types of transactions. 


* * * * * 


Item 7. Incorporation of Certain Documents by 
Reference. 


* * * * * 


(e) Effective Date of Documents Incorporated by 
Reference 


(i) For purposes of determining pursuant to Section 
11(a) of the Act only when a document incorporated by 
reference pursuant to this Item 7 “became effective,” 
the effective date shall be the date of the document’s 
initial filing with the Commission. 


(ii) For all other purposes under the Act, including 
Section 13, the effective date shall be the effective date 
of the registration statement. 


(f) Modified or superseded documents 


Any statement contained in a document incorporated 
or deemed to be incorporated by reference shall be 
deemed to be modified or superseded for purposes of 
the prospectus to the extent that a statement contained 
in the prospectus or in any other subsequently filed 
document which also is or is deemed to be 
incorporated by reference modifies or replaces such 
statement. 


The modifying or superseding statement may, but need 
not, state that it has modified or superseded a prior 
statement or include any other information set forth in 
the document which is not so modified or superseded. 
The making of a modifying or superseding statement 
shall not be deemed an admission that the modified or 
superseded statement, when made, constituted an 
untrue statement of a material fact; a statement false 
or misleading with respect to any material fact; an 
omission to state a material fact necessary to make a 
statement not misleading; or the employment of a 
manipulative, deceptive, or fraudulent device, 
contrivance, scheme, transaction, act, practice, course 
of business or artifice to defraud, as those terms are 
used in the Act, the Securities Exchange Act of 1934, 
the Public Utility Holding Company Act of 1935, the 
Investment Company Act of 1940, or the rules and 
regulations thereunder. 


Any statement so modified shall not be deemed in its 
unmodified form to constitute part of the registration 
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statement or prospectus for purposes of the Act. Any 
statement so superseded shall not be deemed to © 
constitute a part of the registration statement or the 
prospectus for purposes of the Act. 


* * * * * 


[Secs. 6, 7, 10, 11, 12(2), 17(a), 19(a), 48 Stat. 78, 81, 
82, 84, 85; secs. 205, 206, 209, 48 Stat. 906, 907, 908; 
secs. 8, 9, 10, 68 Stat. 685, 686; sec. 1, 79 Stat. 1051; 
sec. 308(a)(2), 90 Stat. 57; secs. 3(b), 9, 10(b), 14(a), 
23, 48 Stat. 882, 889, 891, 895, 901; sec. 8, 49 Stat. 
1379; sec. 203(a), 49 Stat. 704; secs. 5, 10, 78 Stat. 569, 
570, 88a; secs. 3, 18, 89 Stat. 97, 155; secs. 16(a), 
20(a), 49 Stat. 829, 883; secs. 30(d), 34(b), 38(a), 54 
Stat. 836, 840, 841, 15 U.S.C. 77f, 779, 77j, 77k, 771 (2) 
77g(a), 80a-29(d), 80a-33(b), 80a-37(a)] 


Statutory Authority 


The foregoing action is taken pursuant to the 
Securities Act of 1933, particularly sections 6, 7, 10, 
11, 12(2), 17(a) and 19(a) thereof; the Securities 
Exchange Act of 1934, particularly sections 3(b), 9, 
10(b), 14(a), 18, and 23 thereof; the Public Utility 
Holding Company Act of 1935, particularly sections 
16(a) and 20(a) thereof; and the Investment Company 
Act of 1940, particularly sections 30(d), 34(b) and 38(a) 
thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15340/November 17, 1978 


The Securities and Exchange Commission has ordered 
public administrative proceedings against, E. F. 
Hutton & Co. Inc. (“Hutton’’), a registered 
broker-dealer, Jerome D. Rosenstein (“Rosenstein”), a 
Vice President of Hutton and Office Manager of its 
Miami Beach Offices, and Bernard Berger (“Berger”), a 
registered representative formerly associated with 
Hutton’s Miami Beach Office, pursuant to Sections 
15(b) and 19(h) of the Securities Exchange Act of 1934 
(“Exchange Act”). 





The Order for public administrative proceedings 





alleges that Berger violated and that Berger, 
Rosenstein and Hutton aided and abetted violations of 
@::: antifraud provisions of the federal securities laws. 
The Order further alleges that Rosenstein and Hutton 
failed reasonably to supervise a person subject to their 
supervision with a view to preventing violations of the 
antifraud provisions of the federal securities laws. 


The Order alleges that a customer of Berger at Hutton’s 
Miami Beach Office maintained a margin account 
concentrated solely in the securities of Rapid American 
Corp. (“Rapid”) and that, as the price of Rapid 
securities declined during the first half of 1976, the 
customer encountered margin problems. The Order 
charges that, in response, Berger and the customer 
discussed the possibility of the customer entering a 
market order transaction with Hutton to purchase 
Rapid common stock late in the trading day with the 
expectation that such a market order transaction would 
be executed at the offered price thereby causing the 
stock to close at the same as or a higher price. The 
Order further alleges that during the period of August 
through October, 1976, the customer placed market 
orders to purchase 100 shares of Rapid common stock 
at or near the close of trading on the NYSE at Hutton 
through Berger on 35 of 37 consecutive trading days. 
The Order alleges that the effect of these purchases 
was to cause the price of Rapid common stock to close 


at the same or a higher price. 
) @. hearing on the allegation against the respondents 


will be scheduled by further order. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15341/November 17, 1978 


Administrative Proceeding File No. 3-5505 
In the Matter of 

WESTCO FINANCIAL CORPORATION 
CHARLES JULIUS JOHNSON 


MILFORD A. SIMS 


(BD 8-10707) 
FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 

] @: these administrative proceedings under the 


Securities Exchange Act of 1934, as amended 





(“Exchange Act”), Westco Financial Corporation, a 
registered broker-dealer, Charles Julius Johnson, and 
Milford A. Sims have failed to answer the Order that 
instituted the proceedings or file a notice of 
appearance and each, therefore, is in default.1 


On the basis of that order, it is found that: 


1. Charles J. Johnson was convicted in the United 
States District Court for the District of Colorado of 
violating Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder; 


2. Milford A. Sims was convicted in the United States 
District Court for the District of Colorado of violating 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder; 


3. Westco Financial Corporation was convicted in the 
United States District Court for the District of Colorado 
of violating Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder; 


4. Charles J. Johnson was associated with Westco 
Financial Corporation as president, principal and 
majority shareholder when the trustee for Westco 
Financial Corporation was appointed under provisions 
of the Securities Investor Protection Act of 1970; 


5. Charles J. Johnson and Westco Financial 
Corporation were permanently enjoined from further 
violations of Sections 5 and 17(a) of the Securities Act 
of 1933, as amended (“Securities Act”) and Sections 
10(b) and 15(a) of the Exchange Act and Rules 10b-5, 
17a-3 and 17a-5 thereunder; and 


6. Milford A. Sims was enjoined from further 
violations of Section 5 and 17(a) of the Securities Act 
and Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder. 


In view of the foregoing, it is in the public interest to 
revoke the broker-dealer registration of Westco 
Financial Corporation, and to bar Charles Julius 
Johnson and Milford A. Sims from association with a 
registered broker-dealer. 


Accordingly, IT 1S ORDERED that the registration of 
Westco Financial Corporation as a broker-dealer be 
and is hereby revoked. 


IT IS FURTHER ORDERED that Charles Julius Johnson 
is barred from association with a _ broker-dealer 





1 Rule 7(e) of the Commission’s Rules of Practice 
provides that the allegations in that order may be 
deemed true as to a defaulting respondent. 
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registered with the Commission pursuant to Section 
15(b)(6) of the Exchange Act. 


IT iS FURTHER ORDERED that Milford A. Sims is 
barred from association with a broker-dealer registered 
with the Commission pursuant to Section 15(b)(6) of 
the Exchange Act. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15342/November 17, 1978 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY BRADFORD SECURITIES PROCESSING 
SERVICES, INC. 


(File No. SR-BSPS-78-4) 


Bradford Securities Processing Service, Inc. (“BSPS”) 
submitted on November 6, 1978, a proposed rule 
change permitting BSPS to open branch offices in 
Cleveland, Ohio; Minneapolis, Minnesota; Philadel- 
phia, Pennsylvania; Atlanta, Georgia; and Milwaukee, 
Wisconsin. BSPS’s current facilities in these cities are 
operated and managed by Bradford National Clearing 
Corporation (“BNCC”). BNCC will no longer operate 
those facilities, however BSPS intends to convert these 
facilities to branch offices. The branch offices’ 
operations will be similar to those of other BSPS branch 
offices already operating. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
abrogate the rule change if it appears to the 
Commission that such action is necessary or 
appropriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
27, 1978. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federal Register. Persons desiring to 
make written submissions should file six copies 
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thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 509 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-BSPS-78-4. 


Copies of the submission with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15343/November 20, 1978 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the single ten day sus- 
pension of over-the-counter trading for the period com- 
mencing at 9:30 a.m. (EST) on November 20, 1978 and 
terminating at midnight (EST) on November 29, 1978 of 
the securities of Power-Train, Inc., a Utah corporation 
with principal executive offices located at 3665 South 
300 West, Salt Lake City, Utah. 


The Commission suspended trading in the securities of 
Power-Train, Inc. because of questions concerning the 
accuracy of the company’s financial statements and to 
allow time for shareholders and prospective share- 
holders to evaluate the impact on the company of Cer- 
tain litigation. 


The Commission cautions brokers, dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along with 
all other currently available information and any in- 
formation subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Ex- 
change Act, at the termination of the trading suspen- 
sion, no quotation may be entered unless and until 
they have strictly complied with all the provisions of 
said rule. If any broker or dealer has any questions as 
to whether or not he has complied with said rule, he 
should not enter any quotation but immediately con- 








tact the staff of the Division of Enforcement in Wash- 
ington, D.C. If any broker or dealer is uncertain as to 
what is required by Rule 15c2-11, he should refrain 
from entering quotations relating to the securities in 
question until such time as he has familiarized him- 
self with said rule and is certain that all of its pro- 
visions have been met. If any broker or dealer enters 
any quotation which is in violation of said rule, the 
Commission will consider the need for prompt en- 
forcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15344/November 20, 1978 


Admin. Proc. File No. 3-5208 
In the Matter of 


MAURICE RIND 
98-01 67th Avenue 
Rego Park, New York 


NOTICE THAT INITIAL DECISION HAS BECOME 
FINAL 


The time for filing a petition for review of the initial 
decision in these proceedings has expired. No such 
petition has been filed with respect to Maurice Rind, 
and the Commission has not chosen to review the 
initial decision with respect to him on its own initia- 
tive. 


Accordingly, notice is hereby given, pursuant to Rule 
17(f) of the Commission’s Rules of:Practice, that the 
initial decision of the administrative law judge with 
respect to Maurice Rind has become the final decision 
of the Commission. The order contained in that de- 
cision barring Rind from association with any broker 
or dealer is hereby declared effective. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15345/November 20, 1978 


Investments in Earth Worms 


The Securities and Exchange Commission and the 
Midwest Securities Commissioners Association today 
expressed concern regarding the offer and sale to 
members of the public of investments involving earth 
worms. These investments usually take the form of 
the purchase by members of the public of worms suf- 
ficient to stock a bin or bed of varying sizes for prices 
ranging from $375.00 to $800.00, coupled with certain 
services and expertise to be rendered by the seller and 
a guarantee to purchase worms at a later date. Worms 
purchased from promoters at $375.00 to $800.00 per 
bin, in many cases, can be purchased wholesale for 
approximately $25.00 to $50.00 


Worm promotions are generally facilitated by 
advertisements being placed in newspapers, maga- 
zines and trade journals which indicate that virtually 
anyone can earn thousands of dollars with only a 
minimal investment of time and money. Some of the 
advertisements practically guarantee success to the 
worm purchaser. In addition, worm promotions have 
been facilitated by the use of seminars throughout the 
country and the promoter tries to convince members 
of the public that the road to riches is through worm 
farming. Sales presentations also incorporate the use 
of movies, slides, handouts and schedules which 
advise the potential investor as to how much money 
he can earn beginning one year after his initial invest- 
ment. Emphasis is also placed on the fact that the 
more money the investor invests, the more he will 
earn at a later date. In many of these promotions, no 
one connected with the selling organization has any 
experience in or knowledge with respect to the raising 
of red worms for profit. 


The Commission and the Midwest Securities Com- 
missioners are aware of public allegations of impro- 
priety concerning various aspects of certain of these 
worm promotions. In many instances, serious ques- 
tions have been raised with respect to the accuracy 
and completeness of representations being made to 
members of the public, including, among others, the 
type of worm being sold; the varied markets for and 
use to be made of worms, i.e., elimination of solid 
waste pollution, use by educational institutions for 
teaching and experimentation, use by zoos, foreign 
and domestic food markets, use by farmers to loosen 
soil and assist in fertilization; the ease, minimal 
knowledge and time needed to raise and harvest red 
worms; harvesting machines which purportedly are 
available which will automatically separate, grade and 
harvest worms; the capital investment, facilities and 
equipment needed to raise worms; the reproduction 
rate of worms; the market for worm castings as a 
fertilizer and the profit which can be made from 
raising and selling worms. 
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One of the key elements in most worm promotions is 
the guarantee by the seller, which is either oral or 
written, to purchase all worms raised by the investor. 
Marketing of the worms by investors themselves is a 
difficult, if not impossible, task in many cases. 
Public investors should be aware that in order to 
honor all guarantee buy-back agreements issued by 
promoters, such individuals would have to have re- 
serves in many cases totalling millions of dollars. 
Purchasers of worms are generally not provided with 
any financial statements from the seller showing the 
seller's financial capability to honor such guarantee in 
the future and thus the investor has no assurance that 
the seller will be in a position to buy the worms. In 
many instances, these worm promotions can only 
survive if additional public investors continue to 
purchase worms at inflated prices in order that money 
can be generated to honor guarantee buy-backs pre- 
viously issued by the seller. 


In certain cases these worm promotions may well 
involve the offer and sale of a security in the form of 
an investment contract as defined under State and 
Federal Securities Laws. The registration provisions 
of the State and Federal Securities Laws are designed 
to protect investors by insuring that they are furnished 
with material information relating to, among other 
things, the nature of and risks involved in the pro- 
posed investment. Most, if not all, of the worm pro- 
motions in question are not registered pursuant to 
either State or Federal Securities Laws. In such in- 
stances investors must often rely upon the represen- 
tations of others and the integrity of the seller or pro- 
moter. Accordingly, it is recommended that pur- 
chasers and investors obtain as much information as 
possible about the companies and individuals with 
whom they are dealing. In other words, investigate 
before you invest. 


The Commission and the Midwest Securities Com- 
missioners Association would accordingly urge the 
public to exercise caution prior to investing in any 
such worm promotion. If you believe that you may 
have been improperly treated, you should immediately 
contact an attorney to determine what steps to take to 
assert and protect your rights. Also, contact either 
your local State Securities Commission regional office 
at any of the following locations: Atlanta, Georgia; 
Boston, Massachusetts; Chicago, Illinois; Denver, 
Colorado; Ft. Worth, Texas; Los Angeles, California; 
New York City, New York; Seattle, Washington, and 
Washington, D.C. Although the Securities and Ex- 
change Commission cannot intervene on your behalf 
or provide legal representation to obtain redress of 
your individual rights, your co:inplaint to either the 
State or the Securities and Exchange Commission 
may prevent others from being defrauded. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15346/November 21, 1978 


In the Matter of 


BEVERLY R. WELLFORD 
d/b/a 

CAPITAL PLACEMENT SERVICE 
(8-18491) 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 involving Beverly R. Wellford, 
d/b/a Capital Placement Service. 


The proceedings are based upon allegations of the 
Commission’s staff that respondent violated Section 
17(a) of the Securities Act of 1933, Section 10(b) and 
15(c) of the Securities Exchange Act of 1934 and 
Rules 10b-5, 10b-9 and 15c2-4 thereunder (anti-fraud 
provisions). According to the staff’s charges the vio- 
lations began in or about April 1976. 


A hearing will be scheduled by further order to take 
evidence on the staff allegations, to afford the respon- 
dent an opportunity to offer defenses thereto for the 
purpose of determining whether the allegations are 
true and, if so, whether any action of a remedial 
nature should be ordered by the Commission. 
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Release No. 15347/November 22, 1978 


Admin. Proc. File Nos. 3-1951 and 3-1952 

In the Matter of 

NASSAR AND COMPANY, INC. 

301 Fifth Avenue Building 

Pittsburgh, Pennsylvania 

(8-12746) 

GEORGE M. NASSAR 

OPINION PURSUANT TO REMAND 

BROKER-DEALER PROCEEDINGS 
Grounds for Remedial Sanctions 


Fraud in Offer and Sale of Securities 


Where registered broker-dealer and its president mac 
false and misleading representations and predictions 








to customers concerning the testing, efficacy, 
production and sales of issuer’s drug product, and 

Q>ospective rises in the market price of issuer’s stock, 
held, in public interest to revoke broker-dealer’s regis- 
tration, expel it from membership in registered secu- 
rities association, and bar its president from 
association with any broker or dealer with the proviso 
that, after two years, president may apply for 
permission to become so associated. 


Scienter 


Scienter requirement of Ernst & Ernst v. Hochfelder, 
425 U.S. 185 (1976), held inapplicable to adminis- 
trative proceedings initiated by Commission, although 
satisfied in this instance by reckless misconduct on 
the part of respondents. In any event, all of 
Commission’s findings of fraud against respondents 
also made under Section 17(a) of the Securities Act to 
which Hochfelder is inapplicable. 


APPEARANCES: 


Carl L. Shipley, of Shipley, Smoak & Akerman, for 
respondents. 


Paul F. Leonard, James C. Kennedy, John L. Hunter, 
Michael A. Starr and Therese L. Miller, for the Com- 
mission’s Division of Enforcement. 


On February 12, 1976; we issued an order revoking the 
broker-dealer registration of Nassar and Company, 
Inc. (“registrant”), expelling the firm from member- 
ship in the National Association of Securities Dealers, 
Inc. (“NASD”), and barring George M. Nassar 
(“Nassar”), registrant’s president and sole stock- 
holder, from association with any broker or dealer.1 
Respondents appealed our decision to the United 
States Court of Appeals for the District of Columbia 
Circuit..While the appeal was pending, the United 
States Supreme Court issued its decision in Ernst & 
Ernst v. Hochfelder.2 Thereafter, the Court of Appeals 
vacated our order and remanded this case for recon- 
sideration in the light of Hochfelder and with respect 
to certain other matters. 


On November 2, 1977, we issued an order inviting the 
parties to file briefs on the issues raised by. the Court 





Richard C. Spangler, inc., et al., Securities Exchange 
Act Release No. 12104, 8 SEC Docket 1257. 


2425 U.S. 185 (1976). 


D ©: F.2d 790 (1977). 





of Appeals.4 Briefs were filed by respondents and by 
our staff, and we heard oral argument. 


We turn first to a consideration of the facts in this 
matter. 


During the period from April 1966 to May 1967, 
respondents made false and misleading representa- 
tions in connection with the offer and sale of stock of 
Interamerican Industries, Ltd., a Canadian company 
which had nothing but inactive mining and lumber 
interests and an inadequately tested and commercially 
untried birth contro! pill. The distinctive attribute of 
Interamerican’s pill was supposedly a “sustained 
release” feature capable of reducing adverse side 
effects. 


The record shows that respondents engaged in a high 
pressure sales campaign characterized by wholly 
unwarranted price predictions and by representations 
that were unsupported by any semblance of an 
adequate foundation. Thus, Nassar advised customers 
that he had “a very hot item”; that buying Inter- 
american stock would make the purchaser “a million- 
aire’; that the stock, which was offered at prices 
ranging from about $2 to $20, would to to $100; and 
that “if it continues to go like it is going,” the stock 
would be listed on the New York Stock Exchange. He 
stated that the United Nations was expected to 
approve the use of the pill in foreign countries; that 
the pill had been tested; and that it was unique, better 
than any other pill, and had no side effects. 


Nassar further represented that Interamerican could 
produce “thousands and thousands of pills” in a 
week’s time; that a factory would be established in 
Ireland which would turn out 100,000 pills a day; that 
Interamercian had a contract for the shipment of 1 
million pills to South America; that the Company’s 
stock would be “comparable” to Syntex stock, then 
selling for around $90; and that Interamerican’s pill 
was cheaper to make than that of Syntex.° 


All of Nassar’s statements were blatantly faise or mis- 
leading. The pill had never been adequately tested.6 





4securities Exchange Act Release No. 14127, 13 SEC 
Docket 542. 


Ssyntex Corporation is a prominent producer of oral 
contraceptives. 


Sit had been Clinically tested for only three months on 
60 women in Panama. 
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It was commercially untried, virtually unprotected by 
patents, and could be legally sold only in Panama. og | 
one sale was ever made—100,000 pills for $1,500. 
And the United Nations had never expressed any 
interest in the pill. 


Respondents do not challenge the fact that they made 
misrepresentations to customers. Rather, they assert 
that, in making those representations, Nassar relied 
on information furnished by Oscar Hausner, Inter- 
american’s controlling person, and that Nassar was 
himself deceived by Hausner who was the architect of 
a fraudulent scheme to induce massive purchases of 
Interamerican stock.8 But Nassar’s reliance on 
Hausner’s self-serving statements was patently un- 
warranted. It fell far short of the stringent standards 
to which a professional in the securities business 
must adhere when he undertakes to recommend 
securities, particularly the unknown securities of an 
obscure issuer. In that situation, he is under a duty to 
make an adequate independent investigation to ensure 
that his representations have a reasonable basis. 





7The $1 ,500 purchase price was never paid. 


8as noted in our prior opinion, Hausner circulated 
misinformation about the effectiveness and potential 
sales of Interamerican’s pill, the contracts for its dis- 
tribution, and the United Nations’ interest in it. 


9%in Hanly v. S.E.C., 415 F.2d 589, 595-597 (C.A. 2, 
1969) affirming our decision in Richard J. Buck & Co., 
43 S.E.C. 998 (1968), the court stated: 


“Brokers and salesmen are under a duty to 
investigate, and their violation of that duty 
brings them within the term ‘willful’ in the 
Exchange Act. Thus, a salesman cannot 
deliberately ignore that which he has a duty 
to know and recklessly state facts about 
matters of which he is ignorant. He must 
analyze sales literature and must not 
blindly accept recommendations made 
therein. 


eeae 


“In summary, the standards . . . are strict. 
He cannot recommend a security unless 
there is an adequate and reasonable basis 
for such recommendation. He must 
disclose facts which he knows and those 
which are reasonably ascertainable. By his 
recommendation he implies that a reason- 
able investigation has been made and that 
his recommendation rests on the conclu- 
sions based on such investigation. Where 
the salesman lacks essential information 
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This Nassar failed to do.10 


Nassar was enthuSiastically recommending the ani 
of a company that had no operating history and whose 
product was allegedly the result of a new scientific 
discovery. Yet he had no clincial data or scientific 
literature. Nor did he obtain any authoritative con- 
firmation of the claimed properties of Interamerican’s 
pill. Although economic factors were certainly impor- 
tant, he did not question the adequacy of Inter- 
american’s resources to finance the manufacture and 
distribution of large numbers of pills, and he had no 
cost data of any sort. Moreover, he made no effort to 
confirm the United Nations’ asserted interest in the 
pill. Nevertheless, Nassar made extravagant predic- 
tions as to the future price of Interamerican stock. As 
we have repeatedly held, it is inherently fraudulent to 
predict specific and substantial increases in the price 
of a speculative security.''Nassar cannot shift the 
blame for those predictions to Hausner. 


It is clear that Nassar had no adequate basis for 
recommending Interamerican stock. And information 
he obtained from sources other than Hausner should 





about a security, he should disclose this as 
well as the risks which arise from his lack 
of information. 


“A salesman may not rely blindly upon the 
issuer for information concerning a 
company, although the degree of indepen- 
dent investigation which must be made by 
a securties dealer will vary in each case. 
Securities issued by smaller companies of 
recent origin obviously require more 
thorough investigation.” (Emphasis added.) 


See also M. G. Davis & Company, Inc., 44 S.E.C. 153, 
157-158 (1970), affirmed sub nom. Levine v. S.E.C., 
436 F.2d 88 (C.A. 2, 1971); Jonn R. Brick, Securities 
Exchange Act Release No. 11763 (October 24, 1975), 8 
SEC Docket 240, 242. 


10Nassar’s conversations with persons associated 
with Hausner and with other brokers were clearly in- 
sufficient to satisfy his obligation to investigate. Nor 
can Nassar claim reliance on a deceptive report on 
Interamerican that was issued under the name of the 
brokerage firm of Dreyfus and Co. The report, dated 
May 11, 1967, did not appear until after respondents 
had already effected most of their Interamerican sales. 


11See, e.g., Alexander Reid & Co., Inc., 40 S.E.C. 
986, 991 (1962); Cortlandt Investing Corporation, 44 
S.E.C. 45, 50 (1969). 











have caused him to question the reliability of 
Hausner’s representations. A chemist associated with 
Hausner testified that, in the course of numerous con- 
versations with Nassar during the period February to 
April 1967, he advised Nassar that the pill was at a 
“premature” stage of development and that additional 
clinical work on it was necessary. Moreover, Nassar 
admittedly studied Interamerican’s 1966 and 1967 
annual reports. The 1966 report, which was the 
company’s most recent for most of the period in 
question, stated that “no immediate benefit” could be 
expected from any of Interamerican’s activities, and 
that the company’s directors were “cautiously 
optimistic” that one or more of its ventures would be 
successfully developed “within the next two years.”! 
While the 1967 report contained some optimistic 
statements, it made it clear that tests were still 
being conducted on the pill and that no sales had as 
yet been effected.14 It also indicated that Interamer- 
ican had spent only about $27,000 for research and 
development.! 


Both reports contained financial statements. But 
these consisted only of balance sheets and state- 
ments of deficit.16 The bulk of the reported assets of 
about $1.6 million consisted of “investment.” These 
were carried at some $1.4 million and represented the 
company’s interests in Interamerican’s subsidiaries, 
which were briefly described. But there was no 
meaningful breakdown showing how the underlying 
asset figures were derived. 





12it further recited: “Negotiations are presently being 
carried on for the development and marketing in under- 
developed countries of the oral contraceptive drug, for 
the exploitation of the lumber rights and to encourage 
the development of the iron ore reserves.” 


13}t referred to tests indicating the pill’s effectiveness, 
contracts for the distribution of the pill, and the 
expectation that facilities in Ireland for the production 
of over 2 million tablets per day would be available by 
the end of May 1967. 


14The report stated: “[I]t is expected that upon 
completion of clinical tests in the various areas 
indicated [Southeast Asia, Latin America and West 
Africa], [the birth control pill] will be approved for sale 
in such areas.” 


15The 1967 report listed a $27,099 asset item for “re- 
search and development.” The 1966 report contained 
no such item. 


16Both statements showed cumulative deficits of over 
$34,000. 


No rational appraisal of Interamerican could be made 
on the basis of such sketchy materials.1” Hence they 
did not provide an adequate basis for respondents’ 
recommendations and representations. ! Together 
with the information supplied by the chemist, they 
should have raised serious questions in Nassar’s 
mind about the statements being made by Hausner. 
Instead, Nassar repeated those statements to 
customers. 


We again conclude that respondents willfully violated 
the antifraud provisions of Section 7(a) of the 
Securities Act and Section 10(b) of the Securities 
Exchange Act and Rule 10b-5 thereunder.19 


In Hochfelder, the Supreme Court held that a private 
action for damages would not lie under Section 10(b) 
and Rule 10b-5 in the absence of “scienter,” which the 
Court defined as intent to deceive, manipulate or 
defraud. In remanding this case, the Court of 
Appeals directed us to determine, in the first 
instance, “whether, after Hochfelder, some form of 
scienter must be established in an administrative 
enforcement proceeding under Section 10(b) and Rule 
10b-5.”21 Unlike Hochfelder, this is not a private 
action for damages. It is a remedial proceeding 
instituted by a regulatory agency for the proven 
purpose of protecting the public interest.<< In light of 
that remedial objective, we think that Hochfelder is in- 





17True, the financial statements in question were 
certified. But they were unconventionally fragmentary. 
They raised more questions than they answered. 


18See Cortlandt Investing Corporation, 44 S.E.C. 45, 
51-52 (1969); Richard J. Buck & Co., 43 S.E.C. 998, 
1009 (1968), affirmed sub nom. Hanly v. S.E.C., 415 
F.2d 589 (C.A. 2, 1969); Crow, Brourman & Chatkin, 
Inc., 42 S.E.C. 938, 947-948 (1966); Shearson, 
Hammill & Co, 42 S.E.C. 811, 830 (1965); J.A. 
Winston & Co., Inc., 42 S.E.C. 62, 65-66 (1964). 


19We find the evidence with respect to respondent’s 
violations clear and convincing. We discuss below the 
question raised by the court as to what conduct of 
respondents violated Section 17(a). 


20425 U.S. at 193. 
21566 F.2d at 793. 
22The Supreme Court in Hochfelder expressly declined 
to “consider. ..whether scienter is a necessary 


element in an action for injunctive relief under §10(b) 
and Rule 10b-5.” 425 U.S. at 194 n. 12. 
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applicable to these proceedings and, therefore, that a 
finding of scienter is unnecessary to establish viola- 
tions of Section 10(b) and Rule 10b-5.23 


But assuming that Hochfelder applies to proceedings 
of this sort, we think that clear and convincing 
evidence establishes the requisite scienter on the part 
of respondents. Nassar points out that he purchased a 
substantial number of Interamerican shares based on 
Hausner’s misrepresentations and suffered heavy 
losses on his purchases. He argues that, even 
assuming that he was reckless in his dealings with 
customers, such conduct does not evidence the intent 
to deceive required by Hochfelder. 


Hochfelder specifically left open the question of 
whether reckless conduct can satisfy the scienter 
requirement. 5 But, subsequently, several courts have 
answered that question in the affirmative. And 
respondents were, at the least, grossly reckless. They 
recommended and sold the securities of an obscure 
company on the basis of the euphoric representations 
made by Hausner and his associates.*/ Moreover, 
respondents carried on their sales campaign despite 
the receipt of information which should have 
dampened their enthusiasm and caused them to 
question the representations being made to them. 
Under the circumstances, we think it clear that 
respondents had the requisite scienter. 


In any event, respondents violated Section 17(a) of the 





23See Steadman Security Corporation, Securities 
Exchange Act Release No. 13695 (June 29, 1977), 12 
SEC Docket 1041, 1050. 


24it is axiomatic, of course, that Nassar’s willingness 
to gamble with his own funds gave him no license to 
deceive others. See A.T. Brod & Company, 43 S.E.C. 
289, 292 (1967); Alfred Miller, 43 S.E.C. 233, 238 
(1966); John R. Brick, Securities Exchange Act 
Release No. 11763 (October 24, 1975), 8 SEC Docket 
240, 246 n. 16. 


25425 U.S. at 194 n. 12. 


26see Rolf v. Blyth, Eastman Dillon & Co., Inc., 570 
F.2d 38, 44 (C.A. 2, 1978); Coleco Industries, Inc. v. 
Berman, 567 F.2nd 569, 574 (C.A. 3, 1977); Wright v. 
Heizer Corporation, 560 F.2d 236, 251-52 (C.A. 7, 
1977); Sundstrand Corporation v. Sun Chemical 
Corporation, 553 F.2d 1033, 1039-40 (C.A. 7, 1977), 
cert. denied, 434 U.S. 875 First Virginia Bankshares v. 
Benson, 559 F.2d 1307, 1314 (C.A. 5, 1977). 


27Hausner had no scientific or medical training or 
qualifications. 
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Securities Act to which Hochfelder does not apply.28 
The Court of Appeals noted that our prior opinion did 
not indicate “which behavior violated §17(a) nor 
whether violations of §17(a) alone would have sufficed 
to support Nassar’s [sanction].”“% We shall now 
clarify those issues. 


All of our findings of fraud against respondents are 
made under Section 17(a) as well as under Section 
10(b) of the Exchange Act and Rule 10b-5. Since all of 
respondents’ actions violated Section 17(a), our 
findings under Section 10(b) and Rule 10b-5 are 
merely cumulative. Thus the sanctions we are impos- 
ing would be the same even if we made no findings 
under Section 10(b) and Rule 10b-5. 


The Supreme Court noted in Hochfelder that Section 
17(a) was apparently the source of the language in 
Rule 10b-5 that on its face relates to behavior that 
does not involve scienter.29 And at least two recent 
Court of Appeals decisions have recognized that 
scienter is unnecessary to establish a violation of 
Section 17(a),31 a conclusion that is supported by the 
section’s legislative history.32 





28Section 17(a) of the Securities Act makes it 
unlawful “(2) to obtain money or property by means of 
any untrue statement of a material fact or any 
omission to state a material fact necessary in order to 
make the statements made, in the light of the circum- 
stances under which they were made, not misleading, 
or (3) to engage in any transaction, practice, or course 
of business which operates or would operate as a 
fraud or deceit upon the purchaser.” 


29566 F.2d at 794. 


30425 U.S. at 212-214 and n. 32. The Court concluded, 
however, that “[Rule 10b-5’s] scope cannot exceed the 
power granted the Commission by Congress under 
§10(b).” /d. at 214. 


315.E.C. v. Coven, 581 F.2d 1020, 1025-1027 (C.A. 2, 
1978); S.E.C. v. World Radio Mission, Inc., 544 F.2d 
535, 541 n. 10 (C.A. 1, 1976). See also S.E.C. v. Van 
Horn, 371 F.2d 181, 184-185 (C.A. 7, 1966). 


32See S.E.C. v. Coven, supra. A contemporaneous 
comment on Section 17(a) states that the section 
“makes unlawful even innocent acts to obtain money 
or property by means of untrue statements of material 
facts or omissions to state material facts.” Douglas 
and Bates, The Federal Securities Act of 1933, 43 Yale 
L. J. 171, 181 (1933). 





IV. 


@ Respondents argue that the sanctions we previously 





imposed are unduly severe. Nassar asserts that, 
during the period in question, he was a newly 
registered broker-dealer without much experience, 
that he was himself deceived by Hausner, and that he 
suffered heavy losses as a result. He further states 
that, during the lengthy interval between his asserted 
misconduct and our prior order herein, he complied 
with applicable requirements and no complaint was 
filed against him by any regulatory authority. 


We have given careful consideration to all of the 
factors cited by respondents. But the violations we 
have found could hardly be more serious. We are 
dealing with a high-pressure sales effort, charac- 
terized by flamboyant representations and price pre- 
dictions, which lacked any semblance of an adequate 
foundation. Nassar’s reliance on Hausner affords no 
basis for leniency. We must protect the public not 
only from professionals in the business who practice 
deliberate deception, but also from those whose 
credulity and failure to investigate inflict equal harm 
on investors and undermine public confidence in the 
securities markets to the same extent. 


Respondents, citing our prior actions in Cari M. Loeb, 
Rhoades & Co.%4 J. H. Goddard and Co., Inc.35, and 
Strathmore Securities, Inc. °°, assert that we have 
assessed lesser sanctions for comparable miscon- 
duct. But the respondents in Strathmore who received 
light sanctions did not commit fraud. And our Loeb, 
Rhoades and Goddard orders were issued pursuant to 
offers of settlement. As we have repeatedly pointed 
out, in settlement cases we take into account 
pragmatic considerations such as the avoidance of 
time-and-manpower-consuming adversary proceed- 
ings.% Unlike the situation in those cases, we have 





33C#. S.E.C. v. World Radio Mission, Inc., 544 F.2d 
535, 541 n. 10 (C.A. 1, 1976). In an injunctive action 
brought by this Commission, the court thought “it 
implausible to suppose that Congress intended to 
provide a mechanism for the S.E.C. to protect the 
public from the injurious schemes of those of evil 
intent and yet leave the public prey to the same con- 
duct perpetrated by the careless or reckless.” 


3438 S.E.C. 843 (1959). 
3542 S.E.C. 638 (1965). 
3643 S.E.C. 575 (1967). 


37Haight & Company, Inc., 44 S.E.C. 481, 512-13 
(1971), affirmed without opinion § (C.A.D.C., June 
30, 1971); Samuel H. Sloan, Securities Exchange Act 


before us a fully developed record. And it establishes 
serious and extensive violations of the securities laws. 
In cases comparable to this, we have discounted public 
interest factors of the type raised by respondents and 
imposed substantial sanctions for the protection of 
investors. 


Respondents’ misconduct was egregious and 
protracted. It showed a marked insensitivity to the 
Obiigation of fair dealing borne by those in the 
securities business. The fact that after their miscon- 
duct respondents engaged in business without having 
further charges brought against them does not give 
rise to a presumption of good conduct on their part. 
Indeed it appears that these proceedings did not 
sufficiently impress Nassar with the need to refrain 
from engaging in a repetition of .his misconduct. In a 
1976 proceeding based on the same violations, 49 
Nassar testified with respect to his prior actions that 
he “was innocent then” and “would do the same thing 
now.”41 While we do not consider this testimony 
decisive, it is a factor that must be weighed in the 
balance. 





Release No. 11376 (April 2, 1975), 6 SEC Docket 772, 
775 n. 24; Gilbert F. Tuffli, Jr., Securities Exchange 
Act Release No. 12534 (June 10, 1976), 9 SEC Docket, 
839, 845 n. 46. 


38See, e.g., Alexander Reid & Co., Inc., 41 S.E.C. 
372 (1963); Robert Edelstein Co., Inc., 42 S.E.C. 257 
(1964); Alfred Miller, 43 S.E.C. 233 (1966); Richard N. 
Cea, 44 S.E.C. 8 (1969). 


39Cf. Russell L. Irish, 42 S.E.C. 735, 743 (1965), 
affirmed sub nom. Irish v. S.E.C., 367 F.2d 637 (C.A. 
9, 1966). 


40Some months after we entered our order revoking 
registrant’s broker-dealer registration and barring 
Nassar, the firm filed an application to become 
registered again as a broker-dealer. We then instituted 
new proceedings to determine whether to deny the 
application based on the violations we had found in 
this proceeding. 


41 Nassar argues that it is improper for us to take 
official notice of his sworn testimony in the denial 
proceedings. But we think it clear that we can take 
cognizance of that testimony. See Shuttleworth v. 
Birmingham, 394 U.S. 147, 157 (1969). See also Rule 
14(d) of our Rules of Practice. 


42cf. S.E.C. v. First American Bank and Trust 
Company, 481 F.2d 673, 682 (C.A. 8, 1973); S.E.C. v. 
Manor Nursing Centers, Inc., 458 F.2d 1082, 1101 
(C.A. 2, 1972). 
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Our purpose here is not to punish respondents, but to 
protect the public interest from future harm at their 
hands. When we deal with the public interest require- 
ments in a particular case, we must also weigh the 
effect of our decision on the welfare of investors as a 
class and on standards of conduct in the securities 
business generally. If these proceedings are to be 
truly remedial, they must have a deterrent effect not 
only on the respondents before us but also on others 
who may be tempted to recommend securities on the 
basis of unverified self-serving statements emanating 
from the issuer. 


We conclude that, under all the circumstances, the 
public interest requires the revocation of registrant’s 
broker-dealer registration, registrant’s expulsion from 
NASD membership, and a bar of Nassar from associa- 
tion with any broker or dealer. However, in view of the 
fact that this was Nassar’s first offense, we shall permit 
him to apply after two years from the date of this opinion 
for permission to become associated with a broker or 
dealer. 


An appropriate order will issue. 

By the Commission (Chairman WILLIAMS and Com- 
missioners LOOMIS and EVANS); Commissioners 
POLLACK and KARMEL not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
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Admin. Proc. File Nos. 3-1951 and 3-1952 
In the Matter of 

NASSAR AND COMPANY, INC. 

301 Fifth Avenue Building 

Pittsburgh, Pennsylvania 

(8-12746) 


GEORGE M. NASSAR 





43See Arthur Lipper Corporation v. S.E.C., 547 F.2d 
171, 184 (C.A. 2, 1976): “The purpose of such severe 
sanctions must be to demonstrate not only to 
petitioners but to others that the Commission will 
deal harshly with egregious cases.” 
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ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the, Commission’s opinion issued ni 
day, it is 


ORDERED that the registration of Nassar and 
Company, Inc. as a broker and dealer be, and it 
hereby is, revoked; and it is further 


ORDERED that Nassar and Company, Inc. be, and it 
hereby is, expelled from membership in the National 
Association of Securities Dealers, Inc; and it is further 


ORDERED that George M. Nassar be, and he hereby 
is, barred from association with any broker or dealer 
with the proviso that, after two years from the date 
hereof, he may apply to the Commission for permis- 
sion to become so associated. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





Filing and Disclosure Requirements Relating to 
Beneficial Ownership 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15348/November 22, 1978 


AGENCY: Securities and Exchange Commission. 
ACTION: Final rules. 


SUMMARY: The Commission announces the adop- 
tion of an amendment to a rule which expands the 
classes of persons required to disclose beneficial 
ownership and related information of certain equity 
securities. The persons added by the amendment are 
those who own more than five percent of a class of 
certain equity securities and who are not required to 
file a statement under Section 13(d) of the Securities 
Exchange Act of 1934 because, for example: (a) 
beneficial ownership of the securities was acquired 
prior to December 22, 1970; (b) beneficial ownership 
of not more than 2 percent of the class was acquired 
within a 12 month period; or (c) beneficial ownership 
was acquired in certain stock-for-stock exchanges. 
The amendment and actions related thereto 
implement the statutory authority recently granted to 
the Commission to close the gaps which exist in th 
present scheme for requiring disclosure of person 
whose beneficial ownership exceeds 5 percent of a 






class of certain equity securities. Technical 
amendments to the rules and schedules governing the 
disclosure of beneficial ownership of certain equity 
securities are also adopted. 


EFFECTIVE DATE: Thirty days —- publication in 
the Federal Register. 


FOR FURTHER INFORMATION CONTACT: John 
Granda, Office of Disclosure Policy and Proceedings, 
Division of Corporation Finance, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549, 202/755-1750. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today announced the adoption of amendments to 
Rule 13d-1 [17 CFR 240.13d-1], Rule 13d-7 [17 CFR 
240.13d-7], Schedule 13D [17 CFR 240.13d-101] and 
Schedule 13G [17 CFR 240.13d-102] under the 
Securities Exchange Act of 1934 (“Exchange Act”) {15 
U.S.C. 78a et seq., as amended by Pub. L. No. 94-29 
(June 4, 1975) and Pub. L. No. 95-213 (December 19, 
1977)]. Most of these amendments were proposed for 
comment in Securities Exchange Act Release No. 
14693 (April 21, 1978) [43 FR 18501] in connection 
with the adoption of extensive amendments to 
negeerent 13D which became effective on May 30, 
1978.1 Among those proposals was Rule 13d-1(c) 
which closes the gaps in the existing scheme for 
reporting beneficial ownership of equity securities 
under Section 13(d) and thereby implements the 
authority granted to the Commission under Section 
13(g) of the Exchange Act. 


The amendments adopted today also: (1) narrow the 
definition of equity security formerly set forth in Rule 
13d-1(c) and now set forth in Rule 13d-1(d); (2) revise 
Rule 13d-7 to make clear that an additional filing fee 
is required for the next filing following an amendment 
to a Schedule 13D or Schedule 13G which reflects 
beneficial ownership of five percent or less; and (3) 
tailor more specifically the disclosure requirements in 
Schedule 13G for the persons who will be filing that 
schedule pursuant to Rule 13d-1(c). 


|. Background 


Section 13(d) of the Exchange Act requires any person 
who acquires beneficial ownership of more than 5 
percent of a class of certain equity securities to file a 
statement with the Commission reporting that 
acquisition and certain other information related to 
such person’s ownership of those securities. Section 





1Securities Exchange Act Release No. 34-14692 (April 
21, 1978) [43 FR 18484]. 


13(d) is not, however, an ownership reporting 
provision of general application. Its legislative history 
reveals that it was intended to provide information to 
the public and the affected issuer about rapid 
accumulations of its equity securities in the hands of 
persons who would then have the potentias to change 
or influence control of the issuer. 


Because section 13(d) attempts to deal with the more 
limited concern of rapid shifts in control, acquisitions 
unrelated to that purpose were exempted therefrom. 
Thus, persons who acquire not more than 2 percent of 
a class of securities within a 12-month period are 
exempted by Section 13(d)(6)(B) from disclosing their 
ownership. Also Section 13(d) is keyed to making an 
“acquisition” of the requisite amount of securities. 
Thus, persons who acquire their ownership prior to 
the enactment of the 5-percent threshold on December 
22, 1970 (Pub. L. 91-567) also are not subject to 
section 13(d). There also is an exemption from 
reporting acquisitions of securities acquired in a 
stock-for-stock exchange which is registered under 
the Securities Act of 1933 (“Securities Act”) (15 
U.S.C. 77a et seq.) because Congress apparently 
believed at that time that shareholders of the subject 
issuer would, through the receipt of the required 
prospectus, receive all the material facts necessary to 
make an informed decision whether to hold their stock 
or exchange it for the stock of the company making 
the exchange offer. 


Among the recommendations included in the final 
report prepared by the Commission pursuant to 
Section 12(m) of the Exchange Act4 was that the gaps 
in Section 13(d), discussed above be closed in order 
to establish a comprehensive system for disclosure of 
beneficial ownership of equity securities. The 
Commission’s recommendations was implemented 
with the enactment of Section 13(g) of the Exchange 





2s. Rep. No. 550, 90th Cong., 1st sess. 7 (1967); H.R. 
Rep. No. 1711, 90th Cong., 2nd sess. 8 (1968) and 
hearings on S. 510 before the Subcommittee on 
Securities of the Senate Committee on Banking and 
Currency, 90th Cong., ist sess. (1976). 


3Section 13(d)(6)(A); See S. Rep. No. 550, 90th 
Cong., 1st sess. 3 (1967); H.R. Rep. No. 1711, 90th 
Cong., 2nd sess. 3 (1968). 


4Final Report of the Securities and Exchange 
Commission on the Practice of Recording the Owner- 
ship of Securities in the Records of the Issuer in Other 
Than the Name of the Beneficial Owner of Such 
Securities, 94th Cong., 2nd Sess. (Committee print 
1976). 
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Act on December 19, 1977.5 Section 13(g)(1) requires 
any person who is directly or indirectly the beneficial 
owner of more than 5 percent of a class of equity 
securities specified in Section 13(d)(1) of the 
Exchange Act to send to the issuer and file with the 
Commission a statement setting forth, in such form 
and at such time as the Commission may, by rule, 
prescribe: such person’s identity, residence, citizen- 
ship, the number and description of the shares in 
which such person has an interest and the nature of 
such interest. Section 13(g)(1) taken literally would 
require disclosure of the prescribed information, as 
well as that which may be required pursuant to the 
Commission’s general rulemaking authority there- 
under, regardless of whether the persons subject 
thereto are also required to report similar ownership 
information under other sections of the Exchange Act. 
Section 13(g)(5), however, directs the Commission to 
take such steps as are necessary and appropriate in 
the public interest and for the protection of investors 
to achieve centralized reporting of the information, to 
avoid unnecessary duplicative reporting, and to 
minimize the compliance burden on persons required 
to report. Moreover, the legislative history is clear that 
Section 13(g) was intended to “supplement the 
current statutory scheme by providing legislative 


authority for certain additional disclosure require- | 


ments that in some cases could not be imposed 
administratively.”© The principal effect of Section 
13(g), therefore, is to provide the authority necessary 
to close the gaps previously described in the dis- 
closure requirements under Section 13(d).” 


A. Regulation 13D-G and Rule 13d-1(c) 


In order to effectuate the Congressional purpose 
underlying Section 13(g), the Commission is 
adopting, substantially as proposed, the amendments 
published in Securities Exchange Act Release No. 
14693 (April 21, 1978 [43 FR 18501]. Thus, “Regulation 
13D” is re-captioned “Regulation 13D-G” and a new 
paragraph (c) is being added to Rule 13d-1 with the 
existing paragraph (c) and the succeeding paragraphs 
redesignated accordingly. 





5Section 13(g) was added to the Exchange Act by the 
Domestic and Foreign Investment Disclosure Act of 
1977 (the “Act’’) (Title Il of Pub. L. No. 95-213). The 
Act also amended Section 13(d)(1) and Section 15(d) 
of the Exchange Act and added Section 13(h) to the 
Exchange Act. 


6s. Rep. No. 114, 95th Cong., 1st sess. 13 (1977). 
71d. 
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Rule 13d-1(c) requires persons who own more than 5 
percent of a class of security now specified in Rule 
13d-1(d), and who are currently not required to file 
under Rule 13d-1(a), to file a statement on Schedule 
13G containing the information applicable to such 
persons. Generally, persons who are not required to 
file under Rule 13d-1(a) but who would be required to 
file a Schedule 13G pursuant to Rule 13d-1(c) are: (1) 
those persons who acquired beneficial ownership of 
their securities prior to December 22, 1970, (2) those 
persons who acquire not more than 2 percent of a 
class of securities within a 12-month period, who are 
exempt from Rule 13d-1(a) by Section 13(d)(6)(B), and 
(3) those persons who acquired securities through a 
stock-for-stock exchange registered under the Secu- 
rities Act, who are exempted from Rule 13d-1(a) by 
Section 13(d)(6)(A). Rule 13d-1(c) also would require 
any person “otherwise” not required to report pur- 
suant to Rule 13d-1(a) but who is a beneficial owner 
of more than 5 percent of a specified class of equity 
securities to report on Schedule 13G. A person could 
fall into this category if, for example, he acquired 
beneficial ownership of more than five percent of a 
class of securities which at the time of acquisition 
was not registered pursuant to Section 12(g) but 
which subsequently became registered. However, an 
exception has been added to Rule 13d-1(c) to indicate 
that the “or otherwise” language does not cover 
issuers who acquire their own securities. Thus, 
issuers who satisfy the exemption under Section 
13(d)(6)(c) of the Exchange Act will not have to file a 
Schedule 13D or aSchedule 13G. In the Commission’s 
view, requiring a report from an issuer in this context 
is not within the legislative purpose of Section 13(d) 
and Section 13(g). 


One commentator suggested that Rule 13d-1(c) would 
be clearer if, instead of referring to particular bases 
for exemptions from Section 13(d), the Rule stated 
that it covered everyone who is not required to file 
under Section 13(d) but who has beneficial ownership 
of more than five percent of a class. The Commission 
has determined to retain the references to exemptions 
because it is more informative in that manner. For 
example, a person who does not appreciate the 
significance of acquiring securities prior to December 
22, 1970 for purposes of Section 13(d) might not be 
aware of the obligation to file under Section 13(g) 
absent a reference to that fact. 


A technical suggestion also offered by this com- 
mentator was to adopt a Rule under Section 13(g) in 
order to indicate that the Section had been 
implemented by the adoption of Rule 13d-1(c). The 
Commission believes that the fact that the Regulation 
in which the rule implementing Section 13(g) appears 
is captioned “Regulation 13D-G” provides adequate 
notice that the Section is operative. 





Proposed Rule 13d-1(c) subjects persons it covers to 
all of the rules in Regulation 13D-G. Thus, the 
determination of whether a person is a beneficial 
owner for the purpose of Rule 13d-1(c) is governed by 
Rule 13d-3. Rule 13d-3(a) provides that a beneficial 
owner of a security includes any person who has or 
shares voting power and/or investment power with 
respect to such security. Voting power includes “the 
power to vote, or to direct the voting of such security” 
and investment power includes “the power to dispose, 
or to direct the disposition of such security.” Under 
Rule 13d-3(d)(1)(i) a person is also deemed to be the 
beneficial owner of securities which he may acquire at 
any time within sixty days, subject to certain 
conditions. In addition, Rule 13d-3(c) provides that all 
securities beneficially owned by a person are to be 
aggregated in determining how many securities such 
person owns, regardless of the nature of the 
beneficial ownership. 


As indicated above, reporting under Rule 13d-1(c) and 
under Regulation 13D-G generally is directed to 
obtaining ownership information from persons who 
have the potential to change or influence control of 
the issuer. The Commission believes that, while 
Section 13(g) is a disclosure provision of more general 
application that Section 13(d), the possible affect on 
control is the aspect of beneficial ownership of 
greatest interest to issuers and investors in this 
context. Accordingly, the traditional economic 
interests in securities, i.e., the right to receive 
dividends and the right to receive proceeds upon sale, 
have not been included as criteria for defining 
beneficial ownership for purposes of Regulation 
13D-G. 


The legislative history of Section 13(g) also stresses 
“the need to integrate and consolidate, wherever 
possible, the various reporting requirements of the 
Securities Exchange Act into a comprehensive system 
for gathering and disseminating information about 
ownership interests in public (sic) held companies.” 

Thus, Section 13(g)(5) directs the Commission to take 
such steps as it deems necessary or appropriate in the 





8«The touchstone of the national disclosure policy in 
this area is the concept of control or potential 
control.” Final report of the Securities and Exchange 
Commission on the Practice of Recording the Owner- 
ship of Securities in the Records of the Issuer in Other 
Than the Name of the Beneficial Owner of Such 
Securities, 94th Cong., 2nd sess. (Committee print 
1976), at 50 n. 13. 


9 95. Rep. No. 550, 90th Cong., 1st sess. 14 (1967). 


public interest: to achieve centralized reporting of 
information regarding ownership; to avoid unneces- 
sarily duplicative reporting by and minimize the 
compliance burden on persons required to report; and 
to tabulate and promptly make available the 
information contained in any report filed thereunder in 
a manner which will, in the view of the Commission, 
maximize the usefulness of the information. 


Adoption of Rule 13d-1(c) as part of proposed 
Regulation 13D-G is the final major step in the 
accomplishment of the system contemplated by Con- 
gress for the reporting of beneficial ownership of the 
equity securities of public companies. 


Regulation 13D-G should result in a minimum of 
duplication, although some duplication may be 
necessary to accomplish the differing regulatory 
objectives of the various sections of the Exchange Act 
requiring disclosure of ownership information. In 
order to minimize such duplication for persons who 
are required to report under Sections 13(f) and 13(g), 
such persons are permitted to respond to any of the 
items of Schedule 13G by incorporating in a report 
which is filed pursuant to Section 13(f). 


In light of the objective of obtaining ownership infor- 
mation directed to the ability to change or influence 
control, it is not feasible to integrate the reports filed 
pursuant to Section 16(a) into the reporting system 
under Reguation 13D-G. Section 16 is a prophylactic 
provision designed to prevent the use of inside 
information by certain insiders to derive windfall 
profits on purchases and sales of the issuer’s 
securities within a 6-month period. The overriding 
concern under Section 16 is with the economic inci- 
dents of ownership. Beneficial ownership is therefore 
defined differently for Section 16 and for Regulation 
13D-G in order to achieve their separate purposes. 
Thus, consolidation of the ownership information 
under the two sets of reports would be a matter of 
mixing two distinct concepts. Further difficulty in 
joining the two reporting systems is presented by the 
fact that Section 16 has a 10-percent reporting 
threshold while Sections 13(d) and 13(g) have a 5- 
percent threshold. 


The Commission believes that the compliance burden 
on persons required to file Schedule 13G is held toa 
minimum, since the information called for is 
essentially the minimum statutory requirement. More- 
over, it is to be filed annually within 45 days after the 
end of the calendar year. The expense of 
consolidating the necessary ownership information is 
also held to a minimum since a determination need 
only be made as of the last day of the calendar year. 


Registrants which are required to file periodic reports 
under Section 13 of the Exchange Act must set forth 
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in Item 14 of their annual report on Form 10-K and in 
Item 5 of their proxy statement the information called 
for by Item 6 of Regulation S-K (17 CFR 220.20.6.). 
Item 6 requires disclosure of the name, address, 
number of shares owned, and the percent of the class 
represented by such shares for each person who 
beneficially owns more than 5 percent of a class of a 
registrant’s voting securities. These registrants will te 
able to more accurately reflect such ownership 
information because all persons who own more than 5 
percent of a class of an equity security specified in 
Rule 13d-1(d) will be required to send a copy of his 
Schedule 13D or Schedule 13G to the issuer. Share- 
holders, interested members of the public, and 
government agencies will therefore be able to consult 
the ownership information prepared by the registrant 
and filed in its annual report or proxy statement for 
the purpose of identifying the substantial beneficial 
owners of a particular issuer. If further information is 
necessary with respect to such ownership, the 
statements (Schedules 13D and 13G) upon which the 
issuer based its disclosure may be examined in the 
Commission's public files. 


The Commission has also recently proposed for 
comment amendments to the “cover pages” for 
Schedules 13D, 13G and 14D-1.19 These proposals 
would require persons filing the schedules to abstract 
certain data from within the schedule in order to 
facilitate the entry of such data into the Commission’s 
computer system. The release also described and 
invites comments on proposed methods for collating 
information through computer and other systems to 
satisfy the Commission’s obligation to tabulate and 
make promptly available ownership information. At 
present, two basic tabulations of beneficial ownership 
data are proposed, one being classified by issuer and 
showing the beneficial owners of over five percent of 
the issuer’s stock, the other being a classification by 
reporting persons, i.e. for each reporting person it 
would give a list of companies in which such person 
had a reportable beneficial interest. 


B. Rule 13d-1(d) 


The definition of the term “equity security,” for pur- 
poses of Regulation 13D-G, formerly set forth in Rule 
13d-1(c) is now set forth in Rule 13d-1(d). As adopted 
on May 30, 1978, the Rule excluded securities of a 
class of non-voting options, warrants, rights, 
convertible debt or convertible preferred securities. As 
a result, beneficial ownership of such securities does 
not, in and of itself, generate an obligation to file 
reports under Section 13(d) or Section 13(g). However, 





10Securities Exchange Act Release No. 15317 
(November 9, 1978). 
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securities which might be acquired upon the exercise 
or conversion of such securities are not removed from 
the definition of the term “equity security” and would 
be includable in the calculation of the 5 percent thres- 
hold. 


While amendments to former Rule 13d-1(c) were not 
proposed in Securities Exchange Act Release 14693, 
comments were received on the Rule as part of the 
comments on that Release. Although the com- 
mentators though that the rule was an appropriate 
expression of the Congressional purpose underlying 
the Williams Act, they were of the view that it did not 
go quite far enough. It was noted in this regard that 
there are many small classes of preferred stock which 
are not convertible but which would not be expected 
by the present definition and could therefore give rise 
to a reporting obligation. The logical extension of this 
view is that all non-voting securities should be 
removed from the definition of the term “equity 
security” since such securities do not carry with them 
the potential to change or influence control of an 
issuer. The Commission believes that this view is 
supported by the limited purpose of Sections 13(d) 
and 13(g). Accordingly, all non-voting securities have 
been excluded from the definition of “equity security” 
set forth in Rule 13d-1(d). 


C. Rule 13d-7 


Rule 13d-7 establishes a uniform fee schedule for 
acquisition statements filed on Schedules 13D and 
13G. It provides that the first schedule which is filed 
must be accompanied by a filing fee of $100. All 
amendments to that schedule reflecting an increase in 
ownership above 5 percent do not require an 
additional fee. However, as originally adopted, the 
rule provided that after an amendment to the schedule 
reporting beneficial ownership of /ess than 5 percent 
has been filed, the first schedule filed thereafter is 
treated as a new filing and must be accompanied by a 
filing fee of $100. The Rule inadvertently failed to 
specify that an additional fee would be generated if 
the first schedule filed thereafter reported beneficial 
ownership of five percent of a class as well as less 
than five percent of a class. This, of course, is based 
on the fact that Section 13(d) and Section 13(g) are 
triggered only if beneficial ownership of a class of 
securities exceeds five percent. Rule 13d-7 has 
therefore been amended to correct this oversight. 


D. Schedule 13G 
1. Item 2 


Because persons who may be filing under Rule 
13d-1(c) may not have a business office, Item 2 of 
Schedule 13G has been amended to permit such 
persons to state their residence address. 











2. Item6 


Two commentators objected to the requirement in 
Item 6 that the filing person must identify persons 
who have an interest exceeding five percent in a class 
of securities based on the right to receive, or the 
power to direct the receipt of, dividends or sales pro- 
ceeds. One of the commentators believes the 
Commission lacks the authority to require this 
information. The other commentator was of the view 
that this information is not relevant under Section 
13(g), particularly since these incidents of ownership 
have not been included as criteria for defining 
beneficial ownership. These commentators were also 
of the view that this requirement is an unwarranted 
invasion of privacy. 


The Commission believes that Section 13(g)(1) and its 
legislative history indicate that the Commission has 
the authority necessary to require the disclosure 
required by Item 6. Thus, Section 13(g)(1)(B) provides 
that the Commission may require disclosure of “the 
nature of [the] interest” in the shares which the filing 
person beneficially owns. In describing the parallel 
term added to Section 13(d)(1), viz. “nature of such 
beneficial ownership,” the Senate Report stated that it 
“could include such matters as whether the beneficial 
owner has the right to direct the voting of the 
securities, the receipt of dividends, the proceeds of 
sale or such other or different indicia of beneficial 
ownership as the SEC may prescribe.”" When the 
incidents of ownership are split in the manner 
contemplated by Item 6, it seems clear that the term 
“nature of [the] interest” as well as the Commission’s 
general rule making authority under Section 13(g) 
reaches the identification of the person owning more 
than five percent of the economic interests in the 
securities. The changes made by Conference Commit- 
tee to the bill which was enacted do not, as 
suggested, indicate a different view.! 





11g. Rep. No. 114, 95th Cong., 1st Sess. 18 (1977). 


12H.R. Rep. No. 831, 95th Cong., 1st Sess. 14 (1977). 
Sections 13(g)(1)(C) and 13(g)(1)(D) of the Senate bill 
were deleted in conference. /d. Section 13(g)(1)(c) 
authorized the Commission to obtain disclosure of 
“the time and manner of acquisition of such shares 
and subsequent transactions in such shares.” It was 
deleted “to make clear that the [Commission] may not 
require extensive historical ownership and transaction 
information.” Id. Section 13(g)(1)(D) authorized the 
Commission to obtain disclosure of “such other 
similar information as the Commission may, by rule, 
prescribe as necessary or appropriate in the public 
interest or for the protection of investors.” It was 


In defining beneficial ownership for purposes of 
Sections 13(d) and 13(g), the Commission did not 
include the right to receive or the power to direct :the 
receipt of dividends or sales proceeds as bases for 
triggering a filing obligation thereunder. However, 
these incidents of ownership may be relevant as an 
item of disclosure in the Schedule which is filed by 
the person who has the power to vote or direct the 
vote or the power to dispose or to direct the disposi- 
tion of the securities. The presence of the term 
“nature of [the] interest” in Section 13(g)(1)(B) as an 
item of disclosure which may be obtained and the 
description of the meaning of that term in the Senate 
Report evince a Congressional intent that disclosure 
concerning the economic incidents of ownership may 
be significant. The Commission has limited 
disclosure in this context to merely indicating whether 
someone other than the filing person has the right or 
power to receive dividends or sales proceeds and, 
where these incidents of ownership exceed five 
percent, identification of the owner. An identification 
of the person who is able to profit from the exercise of 
control through a block of this size may be relevant, 
for example, in assisting the Commission in deter- 
mining the accuracy of the representations in the 
Schedule and compliance by such persons with their 
filing obligations. 


Congress has decided the privacy issue in the context 
of Sections 13(d) and 13(g) by requiring certain 
disclosure from persons whose ownership exceeds 
five percent. Unlike Section 13(f)(3) of the Exchange 
Act, there is no provision in these Sections for with- 
holding disclosure of securities owned by individuals. 


3. Items 7 and 8 


Item 7 has been bifurcated so that the specific 
requirement imposed thereby is dependent upon 
whether the person is filing pursuant to Rule 
13d-1(b)(ii)(G) or Rule 13d-1(c). Thus, parent holding 
companies filing pursuant to Rule 13d-1(b)(ii)(G) are 
required to so indicate under Item 3(g) and attach an 
exhibit stating the identity and Item 3 classification of 
the relevant subsidiary. However, persons filing 
pursuant to Rule 13d-1(c) need only file an exhibit 
identifying the relevant subsidiary. As suggested by 
one commentator, the classification of a subsidiary 
has no relevance for purposes of Section 13(g). 


For the same reason, Item 8 has been similarly 
bifurcated. Thus, the exhibit required to be attached 
by the Item for a group filing pursuant to Rule 
13d-1(c) need only identify the members of the group; 





deleted because it was “unnecessary in view of the 
Commission’s general grant of rulemaking authority 
under Section 13(g).” /d. 
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the Item 3 classification does not have to be provided 
with respect to the members of the group. 


4. Item 10 


Item 10 has been amended to provide that the 
certification required thereby need only be provided by 
persons who file Schedule 13G pursuant to Rule 
13d-1(b). Persons filing Schedule 13G pursuant to 
Rule 13d-1(c) are not required to include the certifica- 
tion because they are not required to satisfy the con- 
ditions set forth in the certification in order to use the 
Schedule. 


ll. Possible Future Action 


In view of the interpretive questions and concerns 
which have arisen under Regulation 13D as well as the 
experience gained by the Commission since it was 
last amended, it may be necessary to make certain 
minor er technical changes in some of the rules. In 
addition, certain commentators have stressesd the 
need for a current listing of all Section 13(d)(1) 
securities showing the name of the issuer, the CUSIP 
number, and the number of outstanding shares. In 
this regard, these commentators noted that Section 
13(f)(3) requires the Commission to make available to 
the public, for purposes of Section 13(f), a list of 
Section 13(d) securities. The Commission fulfilled its 
13(f) obligation by providing that Section 13(f) would 
apply only to securities listed on an exchange or 
quoted on NASDAQ and by publishing a list of these 
securities. Based on the experience with the list 
prepared for purposes of Section 13(f) as well as an 
examination of the feasibility of providing a compre- 
hensive list of the securities specified in Section 
13(d)(1), the Commission will determine whether to 
publish such a list. 


lll. Certain Findings 


As required by Section 23(a)(2) of the Exchange Act, 
the Commission has specifically considered the im- 
pact which the amendments adopted herein would 
have on competition. The Commission has found that 
these amendments will not significantly burden 
competition and, in any event, has determined that 
any possible resulting competitive burden will be far 
outweighed by, and is necessary and appropriate to 
achieve, the benefits of this information to investors. 


1V. Authority 


The Commission hereby amends Rules 13d-1 and 
13d-7 and Schedules 13D and 13G pursuant to the 
authority set forth in Sections 3(b), 13 and 23 of the 
Exchange Act. The Commission finds that these 
amendments have already been generally subject to 
comment as a result of the proposals published in 


234/SEC DOCKET 


Exchange Act Release No. 14693 (43 FR 18501) and 
are either technical in nature or less burdensome than 
previous requirements so that further notice and 
rulemaking procedures pursuant to the Administrative 
Procedure Act (5 U.S.C. 553) are not necessary. 


V. Text of Amended Rules and Schedules 


17 CFR Part 240 is amended by revising Regulation 
13D in the following aspects: 


REGULATION 13D-G 
A. Section 240.13d-1 is amended to read as follows: 
§240.13d-1 Filing of Schedules 13D and 13G. 


(a) Any person who, after acquiring directly or 
indirectly the beneficial ownership of any equity 
security of a class which is specified in paragrah (d), 
is directly or indirectly the beneficial owner of more 
than 5 percent of such class shall, within 10 dsys after 
such acquisition, send to the issuer of the security at 
its principal executive office, by registered or certified 
mail, and to each exchange where the security is 
traded, and file with the Commission, a statement 
containing the information required by Schedule 13D 
[§240.13d-101]. Six copies of the statement, including 
all exhibits, shall be filed with the Commission. 


(b)(1) A person who would otherwise be obligated 
under paragraph (a) to file a statement on Schedule 
13D may, in lieu thereof, file with the Commission, 
within 45 days after the end of the calendar year in 
which such person became so obligated, six copies, 
including all exhibits, of a short form statement on 
Schedule 13G and send one copy each of such 
schedule to the issuer of the security at its principal 
executive office, by registered or certified mail, and to 
the principal national securities exchange where the 
security is traded: Provided, That it shall not be 
necessary to file a Schedule 13G unless the percent- 
age of the class of equity security specified in para- 
graph (d) of this section beneficially owned as of the 
end of the calendar year is more than 5 percent: And 
provided further, That: 


* * * * * 


(c) Any person who, as of December 31, 1978, or as of 
the end of any calendar year thereafter, is directly or 
indirectly the beneficial owner of more than 5 percent 
of any equity security of a class specified in para- 
graph (d) and who is not required to file a statement 
under paragraph (a) by virtue of the exemption 
provided by Section 13(g)(6)(A) or (B) of the Act, or 
because such beneficial ownership was acquired prior 
to December 20, 1970, or because such person other- 
wise (except for the exemption provided by Section 








6 


13(d)(6)(c) of the Act) is not required to file such 
statement, shall, within 45 days after the end of the 
calendar year in which such person became obligated 
to report under this paragraph, send to the issuer of 
the security at its principal executive office, by regis- 
tered or certified mail, and file with the Commission a 
Statement containing the information required by 
Schedule 13G (§240.13d-102). Six copies of the state- 
ment, including all exhibits, shall be filed with the 
Commission. 


(d) For the purpose of this regulation, the term 
“equity security” means any equity security of a class 
which is registered pursuant to Section 12 of that Act, 
or any equity security of any insurance company 
which would have been required to be so registered 
except for the exemption contained in Section 
12(g)(2)(G) of the Act, or any equity security issued by 
a closed-end investment company registered under 
the Investment Company Act of 1940; Provided, Such 
term shall not include securities of a class of non- 
voting securities. 


(e) For the purpose of Sections 13(d) and 13(g), any 
person, in determining the amount of outstanding 
securities of a class of equity securities, may rely 
upon information set forth in the issuer’s most recent 
quarterly or annual report, and any current report 
subsequent thereto, filed with the Commission 
pursuant to this Act, unless he knows or has reason 
to believe that the information contained therein is 
inaccurate. 


(f)(1) Whenever two or more persons are required to 
file a statement containing the information required 
by Schedule 13D or Schedule 13G with respect to the 
same securities, only one statement need be filed: 
Provided, That: 


B. Section 240.13d-7 is amended to read as follows: 
§240.13d-7 Fees for filing Schedules 13D or 13G. 


The initial Schedule 13D or 13G filed by a person shall 
be accompanied by a fee of $100 payable to the 
Commission, no part of which shall be refunded. No 
fees shall be required with respect to the filing of any 
amended Schedule 13D or 13G: Provided, however, 
That once an amendment has been filed reflecting 
beneficial ownership of 5 percent or less of such 
class, an additional fee of $100 shall be paid with the 
next filing of that person which reflects ownership of 
more than 5 percent thereof. 


C. Item 7 of Schedule 13D (§240.13d-101) is amended to 
read as follows: 


§240.13d-101 Schedule 13D—Information to be 
included in statements filed pursuant to §240.13d-1(a) 
and amendments thereto filed pursuant to §240.13d- 
2(a). 


Item 7. Material to be Filed as Exhibits 


The following shall be filed as exhibits: Copies of 
written agreements relating to the filing of joint 
acquisition statements as required by Rule 13d-1(f) 
(§240.13d-1(f)) and copies of all written agreements, 
contracts, arrangements, understandings, plans, or 
proposals relating to: (1) The borrowing of funds to 
finance the acquisition as disclosed in Item 3; (2) the 
acquisition of issuer control, liquidation, sale of 
assets, merger, or change in business or corporate 
structure, or any other matter as disclosed in Item 4; 
and (3) the transfer or voting of the securities, finder’s 
fees, joint ventures, options, puts, calls, guarantees 
of loans, guarantees against loss or of profit, or the 
giving or withholding of any proxy as disclosed in 
Item 6. 


D. Schedule 13G is amended to reads as follows: 
§240.13d-102 Schedule 13G information to be included 
in statements filed pursuant to §240.13d-1(b) and (c) 


and amendments thereto filed pursuant to §240.13d- 
2(b). 


Items 2, 7, 8 and 10 of §240.13d-102 are amended to 
read as follows: 


* * * * * 


2(a) Name of person filing: 





2(b) Address of principal business office or, if none, 
residence: 





2(c) Citizenship: 





2(d) Title of class of securities: 





2(e) CUSIP No.: 
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Item 7. Identification and Classification of the 
Subsidiary Which Acquired the Security Being 
Reported on By the Parent Holding Company. 


If a parent holding company has filed this schedule, 
pursuant to Rule 13d-1(b)(ii)(G), so indicate under 
Item 3(g) and attach an exhibit stating the identity and 
the Item 3 classification of the relevant subsidiary. If a 
parent holding company has filed this schedule 
pursuant to Rule 13d-1(c), attach an exhibit stating 
the identification of the relevant subsidiary 


Item 8. Identification and Classification of Members 
of the Group. 


If a group has filed this schedule pursuant to Rule 
13d-1(b)(ii)(H), so indicate under Item 3(h) and attach 
an exhibit stating the identity and Item 3 classification 
of each member of the group. If a group has filed this 
schedule pursuant to Rule 13d-1(c), attach an exhibit 
stating the identity of each member of the group. 


* * * * * 


10. Certification 


The following certification shall be included if the 
statement is filed pursuant to Rule 13d-1(b): 


By signing below | certify that, to the best of my 
knowledge and belief, the securities referred to above 
were acquired in the ordinary course of business and 
were not acquired for the purpose of and do not have 
the effect of changing or influencing the control of the 
issuer of such securities and were not acquired in 
connection with or as a participant in any transaction 
having such purposes or effect. 


[Secs. 3(b), 13(d)(1), 13(d)(2), 13(d)(5), 13(d)(6), 
13(g)(1), 13(g)(2), 13(g)(5), 23; 48 Stat. 882, 894, 901; 
sec. 203(a), 49 Stat. 704; sec. 8, 49 Stat. 1379; sec. 
10, 78 Stat. 88a; sec. 2, 82 Stat. 454; secs. 1, 2, 84 
Stat. 1497; secs. 3, 10, 18, 89 Stat. 97, 119, 155; secs. 
202, 203, 91 Stat. 1494, 1498, 1499; 15 U.S.C. 78c(b), 
78m(d)(1), 78m(d)(2), 78m(d)(5), 78m(d)(6), 78m(g)(1), 
78m(g)(2), 78m(g)(5), 78w] 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15349/November 22, 1978 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the single ten day 
suspension of exchange and over-the-counter trading 
for the period commencing at 12:45 p.m. (EST) on 
November 22, 1978 and terminating at midnight (EST) 
on December 1, 1978 of the securities of Sunair 
Electronics, Inc., a Florida corporation with principal 
executive offices located in Fort Lauderdale, Florida. 


The Commission suspended trading in the securities 
of Sunair Electronics, Inc. at the request of the 
company and because of the lack of adequate 
information available to the public concerning the 
possible sale of a 49% interest in the company and a 
potential tender offer for the remaining shares. 
Further information is expected to be available 
concerning this matter prior to the termination of this 
trading suspension. 


The Commission cautions brokers, dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along 
with all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to 
the fact that, pursuant to Rule 15c2-11 under the 
Exchange Act, at the termination of the trading 
suspension, no quotation may be entered unless and 
until they have strictly complied with all the provi- 
sions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with 
said rule, he should not enter any quotation but 
immediately contact the staff of the Division of 
Enforcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time 
as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider 
the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15350/November 22, 1978 


In the Matter of 











THE DEPOSITORY TRUST COMPANY 
55 Water Street 
New York, New York 10041 


(SR-DTC-78-5) 
ORDER APPROVING PROPOSED RULE CHANGE 


On March 24, 1978, and by Amendment No. 1 
submitted April 5, 1978, The Depository Trust 
Company (“DTC”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act”) and Rule 19b-4 thereunder, copies of a 
proposed rule change which would authorize the 
European Options Clearing Corporation (“EOCC”) to 
become a pledgee in DTC. the proposed rule change 
would enable an EOCC clearing member who has sold 
an option on a United States security on the European 
Options Exchange to satisfy its margin obligations to 
EOCC by directing a DTC participant bank (with whom 
the EOCC clearing member has a correspondent 
relationship) to effect a book-entry movement of 
underlying securities from the participant’s account to 
the EOCC pledgee account. In addition, an EOCC 
clearing member could satisfy an exercise notice by 
directing its DTC participant correspondent bank to 
move securities by book-entry to the account of 
another DTC participant bank acting for the exercising 
EOCC clearing member. EOCC would be able to 
release securities from their pledgee status by 
communication to DTC. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-14656, April 
12, 1978;) and by publication in the Federal Register 
(43 FR 16579, April 19, 1978). All written statements 
with respect to the proposed rule change which were 
filed with the Commission and all written communica- 
tions relating to the proposed rule change between the 
Commission and any person were considered and 
(with the exception of those statements or 
communications which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. 
§552) were made available to the public at the Com- 
mission’s Public Reference Room. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to regis- 
tered clearing agencies and in particular, the require- 
ments of Section 17A and the rules and regulations 
thereunder. 


It is therefore ordered, pursuant to Section 19(b)(2) of 
the Act, that the proposed rule change contained in 
File No. SR-DTC-78-5 be, and hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20781/November 17, 1978 


In the Matter of 


MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 
Fairmont, West Virginia 26554 


THE POTOMAC EDISON COMPANY 
Downsville Pike 
‘dagerstown, Maryland 21740 


THE WEST PENN POWER COMPANY 
800 Cabin Hill Drive 
Greensburg, Pennsylvania 15601 


(70-6080) 


NOTICE OF POST-EFFECTIVE AMENDMENT RELA- 
TING TO PROPOSED ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO BANKS AND TO COMMER- 
CIAL PAPER DEALERS 


NOTICE IS HEREBY GIVEN that Monongahela Power 
Company (“Monongahela”), the Potomac Edision 
Company (‘‘Potomac’’), and West Penn Power 
Company (“West Penn’’), each a wholly-owned 
electric utility subsidiary of Allegheny Power System, 
Inc. (“Allegheny”), a registered holding company, 
have filed a post-effective amendment to their applica- 
tion in this proceeding pursuant to Section 6(b) of 
the Public Utility Holding Company Act of 1935 
(“Act”), and Rule 50(a)(5) promulgated thereunder 
regarding the proposed transactions. All interested 
persons are referred to the amended application, 
which is summarized below, for a complete statement 
of the proposed transactions. 


By order in this proceeding dated December 28, 1977 
(HCAR No. 20343), the above subsidiaries of 
Allegheny were authorized to borrow funds during the 
period ending June 30, 1979, through the issuance 
and sale of short-term notes to banks and commercial 
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paper to dealers in commercial paper in an aggregate 
amount not to exceed $50,000,000 in the case of 
Monongahela, $48,000,000 in the case of Potomac, 
and $50,000,000 in the case of West Penn. Jurisdic- 
tion was reserved with respect to that portion of the 
borrowings requested by West Penn in excess of 
$50,000,000. 


Applicants now seek authorization to increase the 
amount of such notes and commercial paper which 
may be issued and sold by Monongahela and 
Potomac, respectively. Authorization is being sought 
to permit Monongahela and Potomac to issue up to 
$52,000,000 and $50,000,000, respectively, of 
short-term notes and commercial paper outstanding at 
any one time. 


The banks from which such borrowings are effected 
and the maximum amount of the borrowings to be 
outstanding from each bank remain as follows: 


Citibank, N.A. $ 40,000,000 
The Chemical Bank 30,000,000 
Mellon Bank, N.A. 55,000,000 
Pittsburgh National Bank 7,500,000 
Manufacturers Hanover Trust Co. 60,000,000 
Irving Trust 5,000,000 
Chase Manhattan Bank, N.A. 2,500,000 

$200,000,000 


The maximum amount of such borrowings at any one 
time outstanding would not, when taken together with 
any commercial paper then outstanding, be in excess 
of $52 million in the case of Monongahela, $50 million 
in the case of West Penn, and $50 million in the case 
of Potomac. 


It is stated that the proposed increase in short-term 
financings has been necessitated by cash outlays 
greater than anticipated due to delays in obtaining 
rate relief requested. 


In all other respects the proposed transactions remain 
the same. It is stated that the State Corporation 
Commission of Virginia has jurisdiction over the 
issuance and sale by Potomac of the short-term debt. 
It is further stated that no other state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 12, 1978, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and issues of fact or law raised by 
said post-effective amendment to the application 
which he desires to controvert; or he may request that 
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he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, DC 20549. A copy of such 
request should be served personally or by mail upon 
the applicants at the above-stated addresses, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the application as now 
amended or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing 
is ordered will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20782/November 17, 1978 


In the Matter of 


LOWELL GAS COMPANY 
95 East Merrimack Street 
Lowell, Massachusetts 01853 


CAPE COD GAS COMPANY 
P.O. Box 1360 
Hyannis, Massachusetts 02601 


(70-6221) 


NOTICE OF PROPOSED SALE OF FIRST MORTGAGE 
BONDS TO INSTITUTIONAL INVESTORS PURSUANT 
TO A PRIVATE OFFERING; REQUEST FOR 
EXEMPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Lowell Gas Company 
(“Lowell”), and Cape Cod Gas Company (“Cape 
Cod”), gas utility subsidiaries of Colonial Gas Energy 
System (“Colonial”), a registered holding company, 
have filed a joint-declaration and an amendment 
thereto pursuant to Sections 6 and‘? of the Public 
Utility Holding Company Act of 1935 (“Act”), and Rule 
50(a)(5) promulgated thereunder regarding the private 








placement of $4,900,000 of Lowell’s first mortgage 
bonds and $3,150,000 of Cape Cod’s first mortgage 
bonds with institutional lenders at an interest rate of 
11% per annum. All interested persons are referred 
to the declaration for a complete statement of the 
proposed transactions. 


On October 7, 1977, Colonial filed an application for 
exemption under Section 3(a)(1) of the Act. (File No. 
31-763). Its application for exemption is pending. 
Pursuant to a Stipulation in that proceeding dated 
January 26, 1978, entered into by Colonial and the 
Division of Corporate Regulation pending the 
development of a plan of financial simplification or 
recapitalization by Colonial appropriate to the require- 
ments for exemption under Section 3(a)(1), Colonial 
has registered as a public utility holding company 
under Section 5(a) for the limited purpose of 
complying with the provisions of Sections 6, 7, and 
12(b) of the Act. 


In a separate proceeding (File No. 70-6177), Colonial 
is seeking authorization to issue and sell cumulative 
convertible preferred stock (‘Preferred Stock’’) 
through a negotiated sale to underwriters who will 


make a public offering thereof. The aggregate public 
offering price will be approximately $5,550,000. 
Colonial proposes to use the net proceeds derived 
from the sale of the Preferred Stock to purchase 
common stock of its public utility subsidiaries, Lowell 
and Cape Cod, for an aggregate purchase price of 
approximately $3,100,000 and to redeem 212,500 
outstanding shares of its existing preferred stock at a 
redemption price of $1,700,000 plus an amount equal 
to the dividends accrued thereon. Any balance of such 
net proceeds will be added to Colonial’s working 
capital. Lowell and Cape Cod are also seeking 
authorization in that filing to issue and sell such 
common stock to Colonial. They contemplate using 
the proceeds from the sales of the subsidiary common 
stock and $7,650,000 of the proceeds from the saie 
of proposed bond issues, a total of $10,750,000, to 
reduce subsidiary bank debt from the present 
$18,035,000 to approximately $7,285,000. The 
proposed sale of bonds is dependent upon the 
additional $3,100,000 investment in the subsidiary 
common stock. 


The gas subsidiaries’ capital structure, as of 
September 30, 1978, and pro forma, is shown in the 
following table. 














(000’s omitted) 
Lowell Cape Cod 
Actual Pro Forma Actual Pro Forma 
Amount %% Amount % Amount % Amount % 
Long-term debt* $20,833 42.10 $25,733 52.00 $12,151 42.98 $14,901 52.70 
Notes payable 
Banks 11,210 22.65 6,310 12.75 6,825 24.14 4,075 14.42 
Total debt $32,043 64.75 $32,043 64.75 $18,976 67.12 $18,976 67.12 
Preferred stock 4,554 9.20 4,554 9.20 1,560 5.52 1,560 5.52 
Common equity 12,888 26.05 12,888 26.05 7,734 27.36 7,734 27.36 
Total 
Capitalization $49,485 100.00 $49,485 100.00 $28,270 100.00 $28,270 100.00 











* Lowell and Cape Cod’s existing mortgage bonds are held by institutional investors. 


Almost all of the short-term debt of Lowell and Cape 
Cod has been advanced under revolving lines of credit 
pursuant to separate credit agreements (collectively, 
the “Credit Amendments”) dated January 1, 1976, as 
amended, with Chase Manhattan Bank (N.A.), Union 
National Bank, Shawmut Bank of Boston, N.A., State 
Street Bank & Trust Company, and Bay Bank Middle- 
sex, N.A. Under the Credit Agreements, the maximum 
principal amounts of loans which may be outstanding 
at any one time shall not exceed $11,800,000 in the 
case of Lowell and $7,250,000 in the case of Cape 
Cod. The full amounts committed thereunder were 


borrowed and the loans were to mature June 30, 1978. 


Lowell also owed $1,750,000 of the same maturity 
under a $3,500,000 supplement to the bank credit 
agreement. Lowell and Cape Cod repaid $1,750,000 
and $250,000, respectively, on June 30, 1978. 
Pursuant to authorization of the Commission in a 
separate proceeding (HCAR No. 20612), Lowell and 
Cape Cod amended the Credit Agreements to extend 
their term to June 30, 1980, and to provide for loans in 
the maximum aggregate principal amount of 
$11,800,000 for Lowell and $7,000,000 for Cape Cod. 
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The lines of credit under the Credit Agreements 
provide a revolving fund for seasonal gas storage 
needs plus interim construction credit pending 
periodic permanent financing. 


Each company’s bonds will be issued under that 
company’s indenture of mortgage and deed of trust, 
as amended and supplemented, and will be of equal 
rank with the outstanding bonds. The bonds will 
mature December, 1993, and will be subject to sinking 
funds, commencing December, 1981, which will result 
in the payment by Lowell and Cape Cod of $4,361,000 
and $2,802,000, respectively, on their bonds prior to 
maturity. Lowell and Cape Cod may, at their option, 
retire an additional amount of their respective bonds 


at par in each of the years of the mandatory sinking 
funds up to an aggregate amount of 25% of the issue. 
This right will be nén-cumulative and bonds redeemed 
through such optional prepayment at par will be 
applied against mandatory sinking fund payment 
obligations in the inverse order of maturity. The bonds 
will have an average life of ten years and will not be 
redeemable for five years nor refundable for an 
additional five years in anticipation of borrowings 
having a lower effective interest cost or a shorter 
weighted average life than that remaining on the 
bonds. 


Lowell and Cape Cod propose to sell the indicated 
principal amounts of their first mortgage bonds, to the 
following institutional investors on two closing dates: 


Lowell Cape Cod 
First Second First Second 
Closing Closing Closing Closing 
New England Mutual Life 
Insurance Company $2,500,000 $500,000 $1,650,000 $350,000 
Teachers Insurance & Annuity 
Association of America— 
College Retirement 
Equities Fund 1,150,000 200,000 700,000 200,000 
Berkshire Life Insurance 
Company 550,000 - 250,000 ~ 
$4,200,000 $700,000 $2,600,000 $550,000 


The first closing will be on or about December 15, 
1978. The second closing is expected to be in 
February, 1979. Delivery of $700,000 in aggregate 
principal amount of Lowell’s bonds and $550,000 in 
aggregate principal amount of Cape Cod’s bonds, 
respectively, will be deferred until the second closing, 
to permit Lowell and Cape Cod to comply with debt- 
equity ratio limitation provisions of their respective 
indentures. Gas company earnings include a seasonal 
factor and are lower in those quarters when the 
seasonal demand for gas is low and increase during 
the winter heating season as the gas is sold. It is 
contemplated that the anticipated increased earnings 
in the peak winter months will result in increased 
retained earnings. Deferral of delivery of a portion of 
the bonds to a date when retained earnings are 
expected to be higher would enable the companies to 
comply with the debt-equity ratio limitation provisions 
of their indentures. 


Cape Cod proposes to use $400,000 of the proceeds 
from the sale of its bonds to refund its outstanding 
Series J First Mortgage Bonds and the remaining 
$2,750,000 of proceeds will be used to reduce its bank 
debt. Lowell will use the proceeds from the sale of its 
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bonds to reduce its bank debt. The proposed bond 
issues will make available a total of $7,650,000 to be 
applied toward the reduction of subsidiary bank debt. 
The terms of the bonds were negotiated in the 
absence of Commission authorization to enter into 
such negotiations. Lowell and Cape Cod are 
requesting an exemption from competitive bidding 
under Rule 50(a)(5) alleging that compliance with Rule 
50(b) is not appropriate to aid the Commission to 
determine whether the fees, commissions, or other 
remuneration to be paid directly or indirectly in 
connection with the issue, sale, or distribution of 
such securities are reasonable, or whether any term or 
condition of such issue or sale is detrimental to the 
public interest or the interest of investors or 
consumers. The companies state that no fees, 
commissions, or remunerations are to be paid in 
connection with the proposed transactions, except 
filing fees and legal fees of the companies and the 
insurance companies which will be filed by further 
amendment. They further state that a public offering 
is inappropriate because the size of the issues, the 
size of the companies, and the fact that they are 
relatively unknown in the security markets tend to 
make a public sale expensive and difficult. The 





0 





companies discussed the proposed bond issues with 
seven insurance companies, including the three 
insurance companies named above who agreed to 
purchase the bonds. The other four insurance 
companies declined to make an offer. Three invest- 
ment banking firms were also contacted, of which one 
made an offer to place the bonds on comparable 
terms. The high commission requested, however, 
made that proposal more costly. The companies state 
that the high costs of a public offering and the lack of 
interest by many underwriters and investors in small 
issues and small companies make the competitive 
bidding requirements of Rule 50(b) inappropriate. The 
Massachusetts Department of Public Utilities has 
jurisdiction over the proposed issue and sale of bonds 
by Lowell and Cape Cod. No state or federal commis- 
sion, other than this Commission, has jurisdiction 
over such proposed issue and sale of bonds. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 11, 1978, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said declaration which he desires to controvert; or 
he may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the declarants at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
declaration, as amended, or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from its rules under the Act as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





6 PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Release No. 20783/November 20, 1978 


In the Matter of 


THE CONNECTICUT LIGHT & POWER COMPANY 
Berlin, Connecticut 


(70-6200) 


ORDER AUTHORIZING TERMINATION OF LEASE 
AND ACQUISITION OF LEASED PROPERTY 


The Connecticut Light & Power Company (“CL&P”), a 
public utility subsidiary of Northeast Utilities, a 
registered holding company, has filed an application- 
declaration and amendments thereto with this 
Commission pursuant to Sections 9(a) and 10 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
regarding the proposed transaction. 


CL&P is successor lessee of certain gas and electric 
transmission and distribution property and franchises 
under the provisions of a lease for a term of 999 years, 
dated December 19, 1906, (“Lease”) made by the 
Connecticut Railway & Lighting Company (“CR&L”), 
as lessor, to the Consolidated Railway Company, as 
amended by an agreement dated December 30, 1943, 
between CL&P and CR&L. CL&P presently uses the 
leased properties and franchises in its business as an 
electric and gas utility. Pursuant to the Agreement Re 
Transfer of Leased Properties and Termination of 
Lease, dated May 28, 1978, (“Agreement”) CL&P has 
agreed to terminate the Lease, to secure a release 
from all of its obligations under the Lease, and to 
acquire the leased properties, all for a total considera- 
tion of $2,800,000. CL&P, as owner of the leased 
properties, will assume all the obligations or liabilities 
of CR&L with respect thereto. However, CR&L and its 
principal shareholder have agreed to indemnify and 
hold CL&P harmless with respect to all liabilities 
incurred by CL&P as a result of any of the events 
contemplated by Section 12(a) of the Agreement. 
Upon completion of the proposed transaction, CR&L 
will be dissolved and liquidated pursuant to a plan of 
complete liquidation which has been approved by its 
Board of Directors and shareholders. CL&P states that 
its acquisition of complete title to the leased proper- 
ties is desirable. As owner of the properties, CL&P 
will have complete and unfettered discretion with 
respect to said properties and will not be bound by 
the lease covenants or by the annual lease payment 
obligations. 


The fees, commissions and expenses to be incurred in 
connection with the proposed transaction are 
estimated at $8,000, including legal fees of $3,000. 
The proposed termination of the Lease and sale of 
underlying assets by CR&L has been authorized by 
the Connecticut Public Utilities Control Authority. It is 
stated that no other state commission or no federal 
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commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20744), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted and 
permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporation 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20784/November 20, 1978 


In the Matter of 


GEORGIA POWER COMPANY 
270 Peachtree Street, N.W. 
Atlanta, Georgia 30303 


(70-6210) 


ORDER AMENDING TERMS OF AUTHORIZATION OF 
PROPOSAL TO LEASE HOPPER CARS 


By order dated November 7, 1978 (HCAR No. 20768), 
the Commission authorized a proposal of Georgia 
Power Company (“Georgia”) whereby Georgia will 
enter into a lease arrangement (‘“‘Lease’’) with 
GATX/G.P. Leasing Corp. (“Lessor”) with respect to 
150 Ortner Rapid Discharge Open-Top Hopper Cars 
(“cars”). The order erroneously recited that Lessor’s 
total purchase price is $15,550,000, and that the cars 
are currently on order from the Ortner Freight 
Company. The order is amended to reflect that the 
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cars are being ordered from Ortner Freight Car 
Gampany (“Ortner’)}, and that Lessor’s total purchase 
price is $5,550,000, which price is subject to increase 
based on increases in certain of Ortner’s costs; in no 
event, however, will said price exceed $6,700,000. All 
other terms and conditions of the Commission’s order 
authorizing the proposal remain unchanged. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20785/November 20, 1978 


In the Matter of 
THE CONNECTICUT LIGHT AND POWER COMPANY 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Selden Street 
Berlin, Connecticut 06037 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


(70-6219) 


NOTICE OF PROPOSED SALE AND LEASEBACK OF 
UTILITY ASSETS AND LEASE FINANCING 


NOTICE IS HEREBY GIVEN that The Connecticut 
Light and Power Company (“CL&P”), The Hartford 
Electric Light Company (“HELCO”), and Western 
Massachusetts Electric Company (“WMECO”), public- 
utility subsidiary companies of Northeast Utilities 
(“NU”), a registered holding company, have filed an 
application-declaration with this Commission pur- 
suant to the Public Utility Holding Company Act of 
1935 (“Act”), designating Sections 9(a), 10, and 12(d) 
of the Act as applicable to the following proposed 
transactions. The proposed transactions involve the 
sale and leaseback of certain utility assets consisting 
of land, buildings, and equipment, and the lease 
financing of a new building and additions and 
improvements to existing buildings and equipment. 
All interested persons are referred to the application- 
declaration, which is summarized below, for a 
complete statement of the transactions proposed. 





§ > 
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It is proposed that the following facilities be sold to 
real estate subsidiaries of Interet Corporation, a non- 
affiliated lease broker, (Interet Corporation and its 
subsidiaries are herein referred to as “Interet”) and 
simultaneously leased back: (a) The Tolland, 
Connecticut Service Center (“Tolland”) owned by 
CL&P, consisting of a service center building, garage, 
and site improvements situated on 13.3 acres of land. 
The estimated fair market value of these facilities is 
$1,600,000. The original cost, including land, was 
$1,571,332, and the current book value is $1,471,774. 
The sale price of these facilities will be the book 
value. (b) The Convex dispatching building owned by 
CL&P located in Southington, Connecticut (“Con- 
vex’), consisting of a building situated on 
approximately 1 acre of land. The estimated fair 
market value of this facility is $927,000. The original 
cost, excluding land, was $546,927, and the current 
book value is $368,072. The sale price of these 
facilities will be the book value. The land will not be 
sold but will be leased by CL&P to Interet. (c) In 
addition, CL&P, HELCO, and WMECO, as owners of 
the Millstone nuclear plant site in Waterford, 
Connecticut, propose to lease a small parcel of land 
at the site to Interet, on which will be constructed a 
refuel outage building to be leased to such companies 
(“Millstone”). 


The existing Tolland Service Center is being 
substantially renovated and expanded. It is estimated 
that the total cost of the addition to Tolland will not 
exceed $3,528,226, and the total amount to be 
financed by Interet will be not more than $5,000,000 
(being the sum of the purchase price for the existing 
facilities and the total estimated cost of the addition). 
The Convex dispatching building houses all dispatch 
facilities and equipment for Convex, which is a 
satellite dispatching center of the New England Power 
Exchange. New computer equipment (including the 
AGC/SCADA system described below) is to be 
installed at Convex, and additional improvements to 
the building are necessary to accommodate the new 
equipment and otherwise improve the facility. 
Because the CL&P Southington property contains the 
Southington: transmission substation as well as the 
Convex building, CL&P proposes to lease to Interet 
the land on which the Convex building is located at a 
nominal rent rather than sell any land with the 
building. The Ground Lease will be coterminous with 
the lease of the building to CL&P. It is estimated that 
the total cost of the addition to Convex will not 
exceed $931,928, and the total amount to be financed 
by Interet will be not more than $1,300,000 (being the 
sum of the purchase price of the existing facilities and 
the total estimated cost of the addition). 


Refueling operations at the Millstone site require the 
construction of a refuel outage building which is to be 
constructed on land leased to Interet by the 


applicants-declarants at a nominal rent. The Ground 
Lease will be coterminous with the lease of the 
building to the applicants-declarants. It is estimated 
that the total cost of the construction of the refuel 
outage building will not exceed $2,000,000, and the 
amount to be financed by Interet will not exceed this 
amount. 


In connection with such proposed transactions, the 
applicants-declarants will enter into Sale and Lease- 
back Agreements with Interet as lessor. The base term 
of the Tolland lease will be for 30 years, for Convex 20 
years, and for Millstone 25 years. All leases will be 
“net leases” in that the lessee will assume all costs of 
operating and maintaining the facilities, including the 
payment of property taxes and insurance. The 
companies will capitalize the leases for ratemaking 
purposes unless the Connecticut Public Utilities 
Control Authority directs that the lease payments be 
treated as operating expenses pursuant to the 
addendum to APB Opinion #2. If the operating 
expense treatment is so directed, and if the payments 
are material, the companies will reflect the leases in a 
footnote disclosure in the appropriate financials and 
reflect the lease payments as an expense in the state- 
ments of income. In terms of annual interest charges, 
the average simple interest cost to the lessee 
embodied in the rentals will be approximately 9.75% 
per annum for Tolland, 9.80% per annum for Convex, 
and 10.01% per annum for Millstone. Interet will 
finance the acquisition of the facilities through a first 
mortgage or mortgages on the facilities from 
institutional lenders. 


It is stated that the proposed transactions will enable 
the applicants-declarants to obtain necessary 
financing for the facilities on favorable terms in the 
light of existing conditions. The companies, with the 
exception of WMECO, are unable at the present time 
to sell first mortgage bonds and are limited in their 
ability to issue preferred stock because of inadequate 
coverage ratios. Lease financing therefore offers a 
favorable alternative for the long-term financing of 
needed new facilities at this time. 


In addition to the foregoing, CL&P proposes to lease 
not more than $6,000,000 worth of the data processing 
equipment and software and accessory equipment 
(“System”) which will together comprise all or part of 
a new Automatic Generation Control/Supervisory 
Control and Data Acquisition (AGC/SCADA) system 
to be installed in the Convex dispatching building 
described above. The proposed transaction is being 
arranged by Interet Corporation. CL&P is to enter into 
a Participation Agreement with The Connecticut Bank 
and Trust Company, as Trustee (“Trustee”), Ford 
Motor Credit Company, and Manufacturers Detroit 
Leasing Company (“Equity Participants”) and Bankers 
Life Company (“Institutional Investor”). Pursuant to 
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the Participation Agreement and prior to putting any 
part of the System into service, CL&P will either 
arrange for the Trustee to acquire such part from the 
vendor or will itself purchase such part and resell it to 
the Trustee. The Trustee will hold legal title to the 
System for the benefit of the Equity Participants and 
the Institutional Investor pursuant to a Trust Agree- 
ment. When the System is delivered to and accepted 
by the Trustee, the Trustee wil! simultaneously lease 
back the System to CL&P pursuant to a Lease 
Agreement (“Lease”). The base term of the Lease will 
be eight years, which term will not exceed 75% of the 
estimated economic useful life of the System. CL&P 
will have the right either to purchase or to renew ona 
fair market or fair rental value basis. If CL&P neither 
purchases nor renews the Lease at the end of the base 
term, the System will be returned to the Trustee. The 
Lease will be a “net lease” in that CL&P will assume 
all costs of operating and maintaining the System, 
including the payment of property taxes and 
insurance. It is stated that the AGC/SCADA system 
lease does not meet any of the FASB-13 tests for 
capitalized leases and that, therefore, it will be 
accounted for by CL&P as an operating lease and will 
not appear on its balance sheet. The lease rentals will 
be treated as an operating expense for ratemaking 
purposes. 


The Trustee will finance its acquisition of the System 
through a combination of an investment of approxi- 
mately 25% of the Trustee’s cost by the Equity 
Participants and of an issuance of secured notes to 
the Institutional Investor at an interest rate of not 
more than 9.5% per annum in an amount equal to 
approximately 75% of the Trustee’s cost. The rental 
payments are premised upon the availability of certain 
tax benefits to the Equity Participants. In the event 
that such tax benefits prove to be unavailable, the 
Lease rentals will be adjusted. Such admustments 
could, in the aggregate, increase the effective interest 
cost up to a maximum of 10% per annum. 


CL&P believes that the net lease approach is the most 
reasonable and least expensive method now available 
to it for the acquisition of the System. It is estimated 
that the annual cost to CL&P to purchase the System 
by conventional methods would be approximately 
12% as opposed to approximately 8% for the rental 
charge. 


It is represented that the Connecticut Public Utilities 
Control Authority (‘PUCA”) has jurisdiction over 
certain of the proposed transactions. It is further 
stated that CL&P may seek a ruling from the PUCA 
that the Trustee, the Equity Participants, and the 
Institutional Investor will not be deemed an “electric 
company” under Title 16 of the Connecticut General 
Statutes; that the Trustee and the Equity Participants 
may also file a petition for a declaratory ruling with 
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the Federal Energy Regulatory Commission seeking a 
determination that none of such parties is a “public 
utility” under the provisions of Part Il of the Federal 
Power Act; that it is expected that the Lessor, the 
institutional lender, the Trustee, and the Equity 
Participants will seek an exemption pursuant to Rule 
7(d) under the Act; and that no other regulatory 
approvals, except that of this Commission, will be 
required in connection with the real estate and equip- 
ment transactions. A complete statement of the fees 
and expenses to be incurred in connection with the 
proposed transactions is to be filed by amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 14, 1978, 
request in writing that a hearing be held in respect of 
such matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or law 
raised by said application-declaration which he 
desires to controvert; or he may request that he be 
notified should the Commission order a_ hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above-stated addresses, 
and proof of service (by affidavit or, in case of an 
attorney-at-law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as filed or as it may be amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will 
receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20786/November 20, 1978 


In the Matter of 


ARKANSAS-MISSOURI POWER COMPANY 
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ASSOCIATED NATURAL GAS COMPANY 
Blytheville, Arkansas 


~ (70-5902) 


ORDER RELEASING JURISDICTION OVER FEES AND 
EXPENSES INCURRED IN CONNECTION WITH SALE 
OF GAS UTILITY PROPERTIES AND RELATED 
FINANCING TRANSACTIONS 


By order dated May 2, 1978 (HCAR No. 20528), the 
Commission approved proposals by Arkansas- 
Missouri Power Company (“Ark-Mo”), a public utility 
subsidiary of Middle South Utilities, Inc. (“Middle 
South’), a registered holding company, and 
Associated Natural Gas Company (“Associated”), a 
gas utility subsidiary of Ark-Mo, for the transfer by 
Ark-Mo to Associated of its gas utility properties. The 
Commission also approved various rela.ed financing 
proposals. Jurisdiction was reserved over the fees and 
expenses incurred in connection with these trans- 
actions, exclusive of the fees paid by Ark-Mo and 
Associated to Kidder Peabody & Company, 
Incorporated in connection with the private placement 
of their respective securities, which have been 
approved. 


Ark-Mo and Associated have now filed a post-effective 
amendment and state that the additional fees and 
expenses paid or incurred in this proceeding total 
$194,951, of which $73,512 represents fees paid or to 
be paid to counsel for Associated and Ark-Mo and 
$35,000 to counsel for the purchasers of their 
respective first mortgage bonds. 


The fees of counsel for the applicants cover legal 
services provided in filing applications with various 
regulatory authorities having jurisdiction over aspects 
of the transactions approved in this proceeding, in 
negotiating with the purchasers of the securities 
issued, and in preparing and reviewing all documents 
relating to the sale and purchase of Ark-Mo’s gas 
properties. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that the jurisdiction heretofore reserved be 
released: 


IT 1S ORDERED that the jurisdiction heretofore 
reserved with respect to fees and expenses be, and 
the same hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20787/November 21, 1978 


in the Matter of 


EASTERN UTILITIES ASSOCIATES 
Boston, Massachusetts 


BROCKTON EDISON COMPANY 
Brockton, Massachusetts 


MONTAUP ELECTRIC COMPANY 
Fall River, Massachusetts 


(70-6217) 


ORDER AUTHORIZING ISSUE. AND SALE OF 
COMMON STOCK AT COMPETITIVE BIDDING BY 
HOLDING COMPANY, ISSUE AND SALE OF 
COMMON STOCK BY ONE SUBSIDIARY TO 
HOLDING COMPANY AND PURCHASE OF DEBEN- 
TURE BONDS BY ONE SUBSIDIARY FROM A 
SECOND SUBSIDIARY 


Eastern Utilities Associates (“EAU”), a registered 
holding company, and two of its electric utility 
subsidiary companies, Brockton Edison Company 
(“Brockton”) and Montaup Electric Company (“Mon- 
taup”), have filed with this Commission an 
application-declaration and an amendment thereto 
pursuant to Sections 6, 7, 9(a), 10, 12(c), 12(d), and 
12(f) of the Public Utility Holding Company Act of 
1935 (“Act”) and Rules 42(b)(2), 43(a), 44(a) and 50 
promulgated thereunder concerning the following pro- 
posed transaction. 


EUA proposes to issue and sell up to 600,000 shares 
of its common stock (par value $5.00) by competitive 
bidding. EUA proposes to apply the net proceeds from 
such sale to the purchase at the par value of $25.00 
per share of the maximum number of shares of 
Brockton common stock (‘Brockton Stock’’) so 
purchasable, rounded to the next higher integral 
multiple of 1,000 up to a maximum of 468,000 shares 
or a maximum aggregate par value of $11,700,000. 


To the extent that the net proceeds of EUA are less 
than the amount required for the purchase of the 
Brockton Stock, the deficiency will be supplied from 
EUA’s treasury. EAU proposes to pledge the Brockton 


SEC DOCKET/245 





Stock to the First National Bank of Boston as Trustee 
under EUA’s Indenture and Deed of Trust dated as of 
October 1, 1953, as supplemented securing EUA’s 
Collateral Trust Bonds. 


Brockton proposes to apply the proceeds to the pur- 
chase of a principle amount of Montaup Debenture 
Bonds due 2008 (the “Debenture Bonds”) equai to the 
amount of such proceeds. The price to paid by 
Brockton to Montaup for the Debenture Bonds will be 
their face value plus accrued interest. The interest rate 
for the Debenture Bonds will be 10%. The Debenture 
Bonds will be pledged by Brockton to State Street 
Bank and Trust Company under Brockton’s Indenture 
of First Mortgage and Deed of Trust dated as of 
September 1, 1948, as supplemented and modified, 
securing Brockton’s First Mortgage and Collateral 
Trust Bonds. 


Montaup proposes to apply the proceeds to reduce its 
outstanding short-term debt to banks. At the time of 
the sale of the Montaup Stock it is expected that 
Montaup will have approximately $32,000,000 in out- 
standing short-term debt to banks. 


The Department of Public Utilities of the Common- 
wealth of Massachusetts has authorized various 
aspects of the proposed transactions, the Public 
Utilities Control Authority of the State of Connecticut 
has waived any jurisdiction it might have over the pro- 
posed transactions, and no other state commission 
and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 


The fees and expenses to be incurred in connection 
with the proposed transactions are $227,930, 
including $38,600 for legal fees. Fees of counsel for 
the underwriter to be paid by the successful bidder, 
are $27,500. 


Due notice of the filing of said application- 
declaration, as amended, has been given in the 
manner prescribed in Rule 23 promulgated under the 
Act (HCAR No. 19685) and no hearing has been 
requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that 
the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be and hereby is granted 
and permitted to become effective, forthwith subject 
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Middle South Utilities, 


to the terms and conditions prescribed in Rules 24 
and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20788/November 22, 1978 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS-MISSOURI POWER COMPANY 
405 West Park Street 
Blytheville, Arkansas 72315 


(70-5936) 


NOTICE OF SECOND POST-EFFECTIVE AMEND- 
MENT REGARDING ISSUANCE AND SALE OF 
SHORT-TERM NOTES BY SUBSIDIARY COMPANY 
AND ACQUISITION THEREOF BY HOLDING COM- 
PANY 


NOTICE IS HEREBY GIVEN that Arkansas-Missouri 
Power Company (“Ark-Mo”), a subsidiary company of 
Inc. (“Middle South”), a 
registered holding company, and Middle South have 
filed with this Commission a second post-effective 
amendment to the application-declaration in this pro- 
ceeding pursuant to Sections 6(a), 7, 9(a), and 10 of 
the Public Utility Holding Company Act of 1935 
(“Act”) regarding the following proposed transactions. 
All interested persons are referred to the amended 
application-declaration, which is summarized below, 
for a complete statement of the proposed trans- 
actions. 


By orders in this proceeding dated December 28, 
1976, and December 29, 1977 (HCAR Nos. 19826 and 
20349), Ark-Mo was authorized to issue and sell to 
Middle South from time to time through December 31, 
1978, and Middle South was authorized to acquire, up 
to $2,100,000 of Ark-Mo’s unsecured short-term 
promissory notes of a maturity of not more than 
twelve months. Presently, $2,100,000 of such notes 
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are outstanding, with a maturity of December 31, 
1978. 


Ark-Mo now proposes to extend such $2,100,000 of 
short-term borrowings for one year. The proposed 
notes will be in the form of unsecured promissory 
notes payable not more than twelve Months from the 
date of issuance (and in any event maturing not later 
than December 31, 1979) and will bear interest at a 
rate per annum equivalent to 1/4 of 1% above the 
commercial loan rate in effect at Manufacturers 
Hanover Trust Company from time to time. The notes 
will, at the option of Ark-Mo, be prepayable in whole 
or in part at any time without premium or penalty. The 
net proceeds to be received by Ark-Mo from the 
issuance and sale of the notes proposed will be 
applied to the payment at maturity of Ark-Mo’s 
presently outstanding borrowings from Middle South. 
It is stated that Ark-Mo presently intends to repay the 
notes from the proceeds of permanent financing or 
from funds otherwise available to Ark-Mo from its 
operations. 


It is stated that no state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions and that no 
special or separate expenses are expected to be 
incurred. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 18, 1978, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said post-effective amendment to the application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 


‘Commission, Washington, D.C. 20549. A copy of 


such request should be served personally or by mail 
upon the applicants-declarants at the above-stated 
addresses, and proof of service (by affidavit or, in 
case of an attorney-at-law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as now amended or as it may 
be further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20789/November 22, 1978 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


COLUMBIA ALASKAN GAS TRANSMISSION CORPO- 
RATION 
Wilmington, Delaware 


(70-5513) 


ORDER AUTHORIZING AMENDMENT REGARDING 
PARTICIPATION IN GAS PIPELINE PROJECT 


Columbia Gas System, Inc. (“Columbia”), a registered 
holding company, and Columbia Alaskan Gas Trans- 
mission Corp. (“Columbia Alaskan”), a subsidiary of 
Columbia, have filed with this Commission post- 
effective amendments to the application in this 
proceeding pursuant to Sections 9, 10, and 12 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
and Rules 43, 45(b)(1) and 50(a)(3) promulgated there- 
under regarding the following proposed transactions. 


By order in this proceeding dated August 16, 1974 
(HCAR No. 18534), Columbia Alaskan was authorized 
to participate in the Northern Border Pipeline 
Company General Partnership Agreement dated as of 
April 15, 1974 (‘Northern Agreement”), which 
Columbia Alaskan had entered into along with five 
other companies. Columbia Alaskan now seeks 
approval of an agreement which substitutes a new 
partnership agreement for the Northern Agreement 
and gives Columbia Alaskan the option to become a 
member of such new partnership. The Northern 
Border project was organized to constitute and 
operate a natural gas pipeline representing the second 
leg of an overall project designed to bring substantial 
volumes of gas from the Arctic regions of Alaska and 
Canada down to markets in the lower forty-eight 
states of the United States, including those markets 
in Columbia’s service area. The first leg of the project 
contemplates the transmission of gas from Prudhoe 
Bay, Alaska, to the Alaskan-Canadian border. 


The second leg, the Northern Border Project, is 
intended to extend from a point on the United States- 
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Canadian border near Monchy, Saskatchewan, to a 


point near Dwight, Illinois. Two of the parent 
companies of the six companies who were partners 
under the Northern Agreement, Northern Natural Gas 
Company (“Northern Natural”) and Panhandle Eastern 
Pipeline Company (“Panhandle”) wish to construct 
and operate facilities from Monchy, Saskatchewan, to 
a point near Ventura, lowa, in order to transport and 
deliver natural gas produced in the Province of 
Alberta, Canada, independent of any subsequent 
arrangements for the delivery of gas from Prudhoe 
Bay (this early construction is hereinafter referred to 
as “Prebuilding”). The other four partners under the 
Northern Agreement, including Columbia Alaskan, do 
not desire to participate in the Prebuilding but do 
wish to retain their option to join the project subse- 
quent to the Prebuilding if and when pipeline facilities 
are built to transport gas from Prudhoe Bay to 
Monchy, and to expand the facilities from that point 
on to Dwight, Illinois. 


To effectuate the foregoing, all of the parties to the 
Northern Agreement have executed an Amendment 
and Agreement dated August 1, 1978, which effective- 
ly terminates the Northern Agreement and substitutes 
for it a substantially similar agreement called the 
Northern Border Pipeline Company General Partner- 
ship Agreement, effective as of March 9, 1978 
(“Successor Partnership Agreement”). Simultaneously 
with execution of the Successor Partnership Agree- 
ment, four companies, comprising Northern Plains 
Natural Gas Company and Pan Border Gas Company, 
two of the original signatories to the Northern Agree- 
ment and subsidiaries, respectively, of Northern 
Natural and Panhandle, and two new companies, 
Northwest Border Pipeline Company, a subsidiary of 
Northwest Energy Corporation, and United Mid- 
Continent Pipeline Company, a subsidiary of United 
Gas Pipe Line Company, have joined as partners in 
the new agreement. Under such Agreement, if and 
when Prebuilding occurs, then at such time as the 
incremental pipeline facilities required to complete 
the overall Project for the transmission of gas from 
Prudhoe Bay to Dwight, Illinois are to constructed, 
Columbia Alaskan shall have the option to become a 
partner in the Successor Partnership Agreement, 
standing in place of the Northern Agreement. 


In all other respects the proposed transactions remain 
the same. No state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


Due notice of the filing of said post-effective amend- 
ments has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 20734), 
and no hearing has been requested or ordered by the 
Commission. Upon the basis of the facts of the 
record, it is hereby found that the applicable 
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standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended by said post-effective 
amendments, be granted: 


j i 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted, effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20790/November 22, 1978 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-6211) 


SUPPLEMENTAL ORDER RELEASING JURISDICTION 
IN CONNECTION WITH FINANCING OF POLLUTION 
CONTROL FACILITIES 


Georgia Power Company (“Georgia”), a wholly-owned 
electric utility subsidiary of The Southern Company, a 
registered holding company, has filed with this 
Commission a post-effective amendment to the 
application in this proceeding pursuant to the Public 
Utility Holding Company Act of 1935 (“Act”) regarding 
the following proposed transactions. 


By order in this proceeding dated November 14, 1978 
(HCAR No. 20776), the Commission authorized a 
proposal of Georgia for the financing of pollution 
control facilities for use in connection with its Bowen 
and Branch steam plants located, respectively, in 
Bartow and Putnam Counties, Georgia. A Develop- 
ment Authority of each county (“Authority”) was to 
issue its pollution control revenue bonds (“Revenue 
Bonds”) for the purpose of making loans to Georgia to 
pay the costs of the acquisition, construction, 
installation, and equipping of the pollution control 
facilities at the plant located in its county referred to 
above. Georgia estimated that the aggregate principal 
amount of Revenue Bonds to be issued by. both 
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Authorities would not exceed $80,000,000. Georgia 
was to enter into Loan Agreements with the 
Authorities which provide that Georgia make 
payments at times and in amounts which shall corres- 
pond to the payments with respect to the principal of, 
premium, if any, and interest on the related Revenue 
Bonds issued by the Authorities. Accordingly, in the 
order of November 14, 1978, the Commission reserved 
jurisdiction with respect to the loan payment obliga- 
tions to be undertaken by Georgia pursuant to the 
proposed Loan Agreements with the Authorities, 
insofar as such payment are affected by the effective 
interest rate or rates of the pollution control revenue 
bonds to be sold by the Authorities. 


Georgia has now filed a post-effective amendment to 
its application-declaration stating that the Authorities 
of Bartow and Putnam Counties have entered into 
arrangements with a group of underwriters for the sale 
of $75,000,000 principal amount of their Pollution 
Control Revenue Bonds maturing December 1, 2008, 
and that such arrangements provide for an interest 
rate of 7.10% per annum and result in a true interest 
cost to the Authorities of 7.174778% per annum. 


It is found that, under current conditions, the loan 
payment obligations to be undertaken by Georgia in 
connection with the proposed transactions are 
reasonable and that all the requirements of the Act 
and the rules thereunder are satisfied. 


IT iS ORDERED that the jurisdiction reserved in said 
order of November 14, 1978, over the loan-payment 
obligations to be undertaken by Georgia be, and it 


‘hereby is, released and that the transactions may be 


consummated subject to the terms and conditions 


‘prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10482/November 17, 1978 


SEE° 


SECURITIES ACT OF 1933 
Release No. 5998/November 17, 1978 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10483/November 17, 1978 


In the Matter of 


FUND FOR MUTUAL DEPOSITORS INC. 
200 Park Avenue 
New York, New York 10017 


(811-1756) 


ORDER PURSUANT TO SECTION 8&(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


On October 16, 1978, a notice was issued (Investment 
Company Act Release No. 10446) stating that Fund 
for Mutual Depositors Inc. (the “Applicant”), an open- 
end, diversified, management investment company 
registered under the Investment Company Act of 1940 
(the “Act”), had filed an application on August 4, 
1977, and an amendment thereto on August 21, 1978, 
pursuant to Section 8(f) of the Act, for an order of the 
Commission declaring that it has ceased to be an 
investment company as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an_ investment 
company. Accordingly, 


IT iS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of Fund for Mutual Depositors 
Inc. under the Act shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10484/November 17, 1978 


In the Matter of 


JET CAPITAL CORPORATION 
One Allen Center 
Houston, Texas 77002 


(812-4293) 


RE-NOTICE OF APPLICATION PURSUANT TO 
SECTION 3(b)(2) OF THE ACT FOR ORDER 
DECLARING APPLICANT NOT AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that an application was 
filed on April 19, 1978, and amended on July 7, 1978, 
by Jet Capital Corporation (“Applicant”), a Delaware 
corporation, pursuant to Section 3(b)(2) of the Invest- 
ment Company Act of 1940 (“Act”), declaring that the 
Applicant is primarily engaged in a business or busi- 
nesses other than that of investing, reinvesting, own- 
ing, holding, or trading in securities. On July 13, 1978, a 
notice of the application (Investment Company Act 
Release No. 10322) was issued. On August 30 and 
October 30, 1978, the Applicant filed additional 
amendments to its application setting forth, among 
other things, certain information concerning purchas- 
es by Texas International Airlines, Inc. (“TXIA”, the 
securities of which are Applicant’s principal assets) of 
the common stock of National Airlines, Inc. 
(“National”), and the means by which TXIA financed 
these purchases. All interested persons are referred to 
the application and amendments thereto on file with 
the Commission for a statement of the representa- 
tions and modifications made therein, which are 
summarized below and in the previous notice. 


Section 3(a)(3) of the Act defines an investment 
company as any issuer which is engaged, or proposes 
to engage, in the business of investing, reinvesting, 
owning, holding, or trading in securities, and owns or 
proposes to acquire investment securities having a 
value exceeding 40 per centum of such issuer’s total 
assets (exclusive of Government securities and cash 
items) on an unconsolidated basis. 


Applicant was incorporated in 1969, but during that 
year it had minimal assets and virtually no business. 
Applicant states that after a public offering of its 
common stock and warrants to purchase common 
stock increased its assets, Applicant’s business 
became leasing jet aircraft. Applicant represents that 
subsequently the aircraft leasing business became 
unattractive and shareholder approval was obtained to 
explore other business opportunities in the airline 
field. This exploration eventually led in early 1971 to 
an advisory agreement with TXIA, a scheduled airline 
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which operates primarily in the Southwest as well as 
in the Republic of Mexico. Applicant states that it 
acquired control of TXIA in 1972 as a part of a 
comprehensive refinancing of TXIA designed by Appli- 
cant and necessitated by losses of $20 million 
incurred by TXIA in the four prior years. In exchange 
for $1,150,000 Applicant received 2,040,000 shares of 
TXIA Series C convertible preferred stock and 
common stock purchase warrants, expiring June 30, 
1982, to purchase 765,000 shares of TXIA common 
stock. Applicant states that the TXIA Series C 
convertible preferred stock enabled it to cast more 
than 50% of the votes at any meeting of TXIA stock- 
holders. 


As of January 31, 1978, Applicant states that it was 
entitled to cast 55.7% of the votes at a meeting of 
TXIA stockholders. However, as a result of the 
issuance by TXIA of 990,000 common shares on April 
19, 1978, Applicant states that the percentage of such 
votes which Applicant would be entitled to cast 
declined to approximately 43.9%, and Applicant’s 
investment securities, as defined in Section 3(a) of 
the Act, exceeded 40% of the value of its total assets. 


Applicant states that on August 16, 1978, TXIA offered 
outside of the United States through a wholly-owned 
subsidiary $25,000,000 of debentures convertible into 
TXIA’s common stock. Applicant states that these 
debentures will be convertible into an aggregate of 
1,724,138 shares of common stock of TXIA. In 
addition, Applicant states on October 6, 1978, TXIA 
filed a registration statement with the Commission for 
the public offering and sale of 1,525,287 shares of the 
common stock of TXIA. Of that number, TXIA 
proposes to offer and sell to the public 350,000 
shares, plus up to an additional 138,000 shares to the 
extent the underwriters of the offering exercise an 
option to purchase such shares from TXIA in order to 
cover overallotments. The remaining 1,037,287 shares 
are to be sold by or for the account of certain selling 
security holders. Applicant states that based on the 
number of shares outstanding on August 31, 1978, 
and giving effect to the proposed public offering 
(including the conversions of preferred stock and 
exercises of warrants contemplated thereby and 
assuming the exercise in full of the underwriters’ 
option), the voting interest of Applicant on votes for 
directors of TXIA would be 31.2%. Applicant further 
states that if all warrants are exercised (other than 
those owned by Applicant), if all debentures are 
converted, if all Series A and B preferred stock are 
converted, and if all shares reserved under a stock 
option plan and an employee stock purchase plan are 
issued, then the possible voting interest of Applicant 
on votes for directors of TXIA would be 21%. 


Applicant states that since April 18, 1978, TXIA’s 
business has included its purchases of the stock of 
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National, although it is asserted that the purchases of 
National stock were not contemplated by Applicant on 
April 18; 1978. Applicant states that as of July 10 and 
at all times through August 21, 1978, TXIA held an 
aggregate of 790,700 shares of National common 
stock or approximately 9.2% of the outstanding 
shares. From August 22 to October 30, 1978, TXIA 
purchased an additional 1,178,300 shares, and as of 
the close of business on October 30, 1978, TXIA held 
approximately 23% of the outstanding common stock 
of National. Applicant states that TXIA intends to 
purchase up to 25% of the National common stock 
but is not committed to do so. Based upon estimated 
asset figures as of August 31, 1978, 27.5% of TXIA’s 
assets were held in investment securities for purposes 
of Section 3(a)(3) of the Act. 


Section 3(b)(2) of the Act exempts from the definition 
of an investment company in Section 3(a)(3) of the 
Act any issuer which the Commission finds and by 
order declares to be primarily engaged in a business 
or businesses other than that of investing, 
reinvesting, owning, holding, or trading in securities, 
either directly or (a) through majority-owned subsidi- 
aries or (b) through controlled companies conducting 
similar types of businesses. Section 2(a)(9) of the Act 
defines control as the power to exercise a controlling 
interest over the management or policies of a 


@ erica" unless such power is solely the result of an 


Official position with such company. In addition, 
Section 2(a)(9) of the Act states that any person who 
owns beneficially, either directly or through one or 
more controlled companies, more than 25 per centum 
of the voting securities shall be presumed to control 
such company. Any person who does not so own 
more than 25 per centum of the voting securities of 
any company shall be presumed not to control such 
company, but any such presumption may be rebutted 
by evidence. 


Applicant submits that it is entitled to an order of 
exemption under Section 3(b)(2) of the Act because it 
is primarily engaged and has been primarily engaged 
since 1972 in the air transportation business through a 
controlled subsidiary, TXIA. Applicants states that it 
has never been nor held itself out to be an investment 
company, that the three officers of Applicant have 
been principal executive officers of TXIA for more than 
6 years and devote nearly all their business time to the 
affairs of TXIA, and that Applicant’s assets and 
income reflect these factors. Applicant states that in 
addition to having 31.2% of the vote at a meeting of 
shareholders, by virtue of its ownership of a majority 
of a combined class of TXIA’s Series B and Series C 
preferred stock, Applicant has veto power over certain 
corporate action, such as any merger or consolidation 
of TXIA, any sale of all or substantially all of TXIA’s 
ssets, the reclassification of the capital shares of 
TXIA or the liquidation of TXIA. Applicant states that 


as a result of an amendment of TXIA’s loan agree- 
ments, TXIA will not be in default if Applicant no 
longer controls TXIA; however, Applicant asserts that 
this amendment was not made in anticipation of a 
loss of control of TXIA by Applicant and that amend- 
ment does not indicate that any lender has questioned 
the lenders’ earlier confirmation that Applicant 
controls TXIA. 


Applicant asserts that it has no present intention of 
engaging in any business activity other that the 
direction and control of TXIA for the foreseeable 
future and that it has no present Intention to sell any 
of its securities in TXIA. Applicant asserts that the 
purchases by TXIA of the common stock of National 
are in furtherance of TXIA’s business as an airline and 
are not part of any intention of TXIA to engage in the 
business of investing or trading in securities within 
the meaning of the Act. Applicant states that prior to 
TXIA’s purchases of National stock, TXIA had never 
purchased stock of any other corporation in any 
substantial amount. Applicant states that it is not the 
present intention of TXIA to purchase stock of 
National for purposes of control and then to resell 
after National’s earnings performance has improved. 
Applicant contends that if TXIA gains control of 
National, its intention would be to participate in the 
airline business directly and through National either 
by control or consolidation. 


In further support of the request for exemption, 
Applicant states that it has never owned a material 
amount of stock of any corporation other than TXIA, 
and that it has never sold any TXIA_ securities. 
Applicant states that subsequent to the purchase and 
control of TXIA by Applicant in 1972, the three officers 
of Applicant who are principal executive officers of 
TXIA moved themselves and their families from New 
York to Houston, Texas where TXIA’s offices are 
located. Applicant also states that to its knowledge, no 
person other than Applicant is entitled to cast 5% of 
the votes for directors after completion of the 
proposed TXIA public offering. 


Applicant states that it is its understanding that, other 
than the proposed public offering described above, 
TXIA has no current intention to offer or sell any 
equity securities or any securities convertible into or 
exchangeable for equity securities, although a 
combination of TXIA and National might involve the 
issuance of such securities. In this connection, 
however, TXIA has filed a petition with the CAB 
requesting permission to purchase National stock 
beyond the present 25% limit and expects that the 
financial terms of a combination of TXIA and National 
would require the issuance of a substantial amount of 
additional securities and that it may also require 
substantial additional financing. Applicant submits 
that TXIA would not be an investment company even if 
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it acquired National stock in an amount having a value 


in excess of 40% of TXIA’s assets. Applicant 
contends that TXIA would be entitled to an exemption 
pursuant to either Section 3(b)(1) or Section 3(b)(2) of 
the Act because it would continue to be primarily 
engaged in the airline business. 


Applicant states that as a condition to an order 
pursuant to Section 3(b)(2) of the Act, the exemptive 
order will terminate 30 days after it is determined that 
at the end of any calendar quarter more than 40% of 
TXIA’s total assets consist of investment securities as 
defined by Section 3(a)(3) of the Act, unless: 


(1) Applicant has received an opinion of 
counsel to the effect that TXIA is primarily 
engaged in a business other than that of 
investing, reinvesting, owning, holding or 
trading in securities within the meaning of 
Section 3(b)(1) of the Act, or 


(2) Applicant or TXIA has filed a request 
for a no-action letter pursuant to Section 
3(b)(1) of the Act and, alternatively, an 
order pursuant to Section 3(b)(2) of the 
Act, or 


(3) Applicant or TXIA has filed a request 
for an order pursuant to Section 3(b)(2) of 
the Act. 


Applicant states that in the event that Applicant or 
TXIA shall proceed under either item (2) or item (3) 
above, Applicant’s exemption shall cease, and it shall 
register in the event that the Commission shall have 
finally denied the request for exemption and the time 
to appeal therefrom shall have run. 


Section 3(b)(2) provides, in part, that whenever the 
Commission finds, upon its own motion, that the 
circumstances which gave rise to the issuance of an 
order granting an application thereunder no longer 
exist, the Commission shall by order revoke such 
order. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 11, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit, or in case of an attorney at 
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law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10485/November 17, 1978 


In the Matter of 


PEMBROKE CAPITAL COMPANY INC. 
229 South State Street 
Dover, Delaware 19901 


(812-4374) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM ALL PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that Pembroke Capital 
Company Inc. (“Applicant”), a Delaware corporation, 
filed an application on October 6, 1978, and an 
amendment thereto on November 3, 1978, pursuant to 
Section 6(c) of the Investment Company Act of 1940 
(“Act”) for an order exempting Applicant from all 
provisions of the Act. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that its only securities presently 
outstanding are shares of its capital stock, all of 
which are owned by Texaco Inc. (“Texaco Inc.”), a 
Delaware corporation, and Gulf Oil Corporation 
(“Gulf”), a Pennsylvania corporation. Texaco Inc. and 
Gulf are the parent corporations of Texaco Limited 
(“Texaco”) and Gulf Oil (Great Britain) Limited 
(“GOGB”), respectively, which are incorporated in 
England. The principal activities of Texaco and its 
subsidiaries are refining, transportation, distribution 
and marketing of petroleum products. The main 
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business of GOGB and its subsidiaries consists of the 
importation, refining, storage and marketing of petro- 
leum products, Texaco Inc. and Gulf, together with 
their respective consolidated subsidiaries, are 
integrated petroleum companies engagéd in the 
exploration, production, transportation, refining and 
marketing of crude oil and its products. 


Texaco and GOGB each have a 50% interest in 
Pembroke Cracking Company, an English partnership 
(“Partnership”). Applicant represents that the Partner- 
ship was established to construct, own and operate a 
fluid catalytic cracking unit and related facilities for 
the processing of petroleum products (“Cracking 
Facilities”) in the Pembroke Milford Haven area of 
Wales adjacent to existing refineries of Texaco and 
GOGB. 


Applicant states that its sole purpose is to assist the 
Partnership in the financing of the Crackiny Facilities 
through the issuance of debt securities in the United 
States and elsewhere. Proceeds of the issuance of 
each such series of securities will be used by Appli- 
cant (i) to purchase notes or other evidences of 
indebtedness issued by the Partnership, (“Partnership 
Notes”), (ii) to refinance previous borrowings of 
Applicant, or (iii) to pay interest on Applicant’s debt 
obligations and to pay its expenses. Each series of 
securities issued by Applicant will be secured by a 
related series of Partnership Notes. The Partnership 
Notes will be secured by the several obligations of 
Texaco and GOGB under “Completion” and “Through- 
put Agreements”, which obligations are, under 
“Guaranty Agreements”, guaranteed by Texaco, Inc. 
and Gulf, respectively. Under the Completion Agree- 
ment, Texaco and GOGB are obligated to provide the 
Partnership with the necessary funds to pay ail of its 
expenses, liabilities and obligations as they become 
due (including payment of principal and interest on 
the Partnership Notes), and to enable the Partnership 
to complete the Cracking Facilities. Under the 
Throughput Agreement, Texaco and GOGB will be 
obligated to process sufficient amounts of petroleum 
feedstocks at the Cracking Facilities or to advance the 
necessary funds to the Partnership to assure that it 
will meet all of its expenses, liabilities and 
obligations (including payment of principal and 
interest on Partnership Notes) as they become due, in 
the event funds available to the Partnership from all 
other sources are insufficient for such purpose. 
Lastly, under the Guaranty Agreements, Texaco, Inc. 
and Gulf have each unconditionally and irrevocably 
guaranteed the performance of Texaco and GOGB, 
respectively, under the Compietion and Throughput 
Agreements. 


Applicant further states that each series of 
Partnership Notes together with the security therefor 
will be pledged with Manufacturers Hanover Trust 


Company, as trustee (“Trustee”) for the benefit of 
holders of the related series of securities of Applicant. 
Applicant states that its initial sale of debt securities 
to institutional investors will be issued pursuant to 
the terms of an indenture (“Indenture”), as supple- 
mented by a first Supplemental Indenture, between 
Applicant and the Trustee. Applicant states that each 
subsequent series of Applicant’s securities will be 
issued under the same Indenture, as supplemented by 
Supplemental Indentures setting forth the specific 
terms relating to each subsequent series of securities. 


Applicant further represents that initially it intends to 
issue and sell to institutional investors short-term 
securities with a maturity not exceeding nine months 
from the date of issuance in a manner designed to 
comply with Section 4(2) of the Securities Act of 1933. 
Applicant will offer the short-term securities only to a 
limited number of institutional investors who agree to 
purchase for investment and not with a view to distri- 
bution or resale thereof. Applicant states that there- 
after it may, from time to time, issue short-term or 
long-term securities in transactions not involving a 
public offering to institutional investors in the United 
States or through underwriters to members of the 
public who are not resident in or nationals of the 
United States. 


Applicant states that it is presently estimated that the 
cost of construction of the Cracking Facilities, 
excluding interest on borrowings prior to the 
commencement of operations, will be approximately 
$530 million. Interest expense during construction is 
estimated to be between $40-$50 million. Approxi- 
mately $40 million is expected to be financed through 
capital contributions and loans from Texaco and 
GOGB (which loans will be fully subordinated to the 
Partnership’s borrowings from third party lenders 
including Applicant), approximately $100 million 
through pound sterling borrowings by the Partnership, 
and approximately $100 million through a Regional 
Development Grant provided by the government of the 
United Kingdom to promote development in certain 
areas of the United Kingdom. It is presently estimated 
that the balance of the Partnership’s requirement, 
$330-$340 million, will be financed through Applicant 
from third party lenders. 


Applicant further represents that upon consummation 
of the transactions described above, its only assets 
will consist of a series of Partnership Notes and 
assets representing its initial capitalization, amount- 
ing to $1,000. Since the business of Applicant is to 
provide funds to the Partnership, Applicant’s assets in 
the future will be Partnership Notes obtained from the 
Partnership. Payments under such Partnership Notes 
will be made directly to the Trustee to service the debt 
requirements of the securities. Applicant further 
states that it will not deal with the Partnership Notes 
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after it pledges them to the Trustee. Applicant further 
states that it may from time to time enter into certain 
other types of financial arrangements, including 
currency transactions, related to the financing of the 
Cracking Facilities, provided, however, that any risk 
of changes in currency rates shall not be borne by the 
holders of the debt securities issued by Applicant. 


Applicant states that it may be deemed to be an 
“investment company” as defined in the Act by reason 
of (i) its proposed acquisition and holding of the 
Partnership Notes, which will constitute substantially 
all of its assets, and (ii) because its presently out- 
standing securities may be deemed to be beneficially 
owned by more than 100 persons as a result of its 
capital stock being held by subsidiaries of publicly 
held companies, and because securities it may offer 
in the future may be held by more than 100 persons. 


Section 6(c) of the Act provides, however, that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any person or 
transaction from any provision or provisions of the 
Act to the extent such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicant asserts that it is not necessary or 
appropriate in the public interest or consistent with 
the protection of investors to regulate Applicant under 
the Act, because its only significant assets will be the 
Partnership Notes and all of its equity securities will 
be held by Texaco Inc. and Gulf. In addition, the 
securities proposed to be issued by Applicant to 
United States institutions and to foreign investors will 
be secured by the pledge of a series of Partnership 
Notes, which, in turn, will have the benefit or, and will 
be secured by an assignment of the Partnership’s 
rights under, the Completion, Throughput and 
Guaranty Agreements. Thus, Applicant asserts that 
the purchase of Applicant’s securities by United 
States institutional investors will be substantially the 
equivalent of purchasing obligations of Texaco and 
GOGB guaranteed by Texaco Inc. and Gulf, 
respectively. 


Applicant agrees, in the event the Commission grants 
the application, to the following conditions: 


(i) Applicant will file with the Commis- 
sion within 120 days after the close of its 
fiscal year (a) information with respect to 
persons in a control relationship with 
Applicant (except with respect to persons 
under common control with Applicant), 
persons and number of persons owning 
equity securities of Applicant and direc- 
tors, officers, employees and legal counsel 
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required by Items 11 and 12 of Form N-2 
under the Act, and (b) a statement of 
financial position as of the close of such 
fiscal year, including a statement of 
income, paid-in surplus and retained 
earnings, and a schedule of investments as 
of the close of such fiscal year; 


(ii) Applicant will file with the Commis- 
sion within 120 days after the close of each 
fiscal year of Applicant a schedule of the 
number of holders of its short-term 
securities and its securities in registered 
form as of the close of such fiscal year and 
the number of transfers of such securities 
during such fiscal year; and 


(iii) Applicant will not sell any equity 
securities other than to Texaco, Inc., Gulf, 
or any direct or indirect wholly-owned sub- 
sidiary of Texaco, Inc. or Gulf or sell any 
debt securities other than debt securities 
(a) which are to be held by the Partnership, 
Texaco, GOGB, Texaco, Inc. or Gulf, or (b) 
which (1) are secured by an assignment of 
the debt securities or other obligations of 
the Partnership and (2) are either (A) 
offered and sold in transactions not 
involving any public offering to insti- 
tutions, located in the United States and 
elsewhere, which are not “underwriters” of 
such securities within the meaning of the 
Securities Act, or (B) sold in offerings out- 
side the United States pursuant to agree- 
ments and procedures reasonably designed 
to prevent such debt securities from 
coming into the hands of a United States 
national or resident, unless Applicant shall 
have first given written notice to the 
Commission describing the proposed 
issuance of such additional debt securities 
not less than 60 days prior to the date of 
such proposed issuance, subject, however 
to the right of the Commission, upon 
request of Applicant, to decrease such 
number of days. Applicant further agrees 
that if the Commission shall, after receipt 
of said written notice, determine that a 
substantial question exists as to whether 
or not the exemption granted by the order 
hereby requested should continue and the 
Commission shail, within 30 days after 
receipt by the Commission of such written 
notice from Applicant, mail or otherwise 
give notice to that effect to Applicant, c/o 
The Prentice-Hall Co:poration System, 
Inc., 229 South State Street, Dover, 
Delaware 19901, Applicant will not issue 
such additional debt securities unless, 
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after receipt by Applicant of such notice 
from the Commission and not less than 30 
days prior to the issuance of such 
additional debt securities, Applicant shall 
mail or otherwise give written notice to the 
Commission stating its intention to issue 
such additional debt securities, and upon 
the giving of such notice by Applicant the 
order hereby requested shall be deemed to 
have terminated as of the date Applicant 
shall have mailed or otherwise given such 
notice to the Commission. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 12, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under the 
Act, an order disposing of the application herein will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10486/November 17, 1978 


In the Matter of 


BAYROCK CAPITAL SERIES, INC. (BAYROCK 
CAPITAL PRESERVATION FUND SERIES) 

40 Wall Street 

New York, New York 10005 


(811-2465) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
8(f) OF THE ACT FOR AN ORDER DECLARING THAT 
APPLICANT HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that Bayrock Capital 
Series, Inc. (“Applicant”), a Maryland corporation 
registered under the Investment Company Act of 1940 
(‘Act’) as a closed-end, diversified investment 
company, filed an application on October 26, 1978, 
pursuant to Section 8(f) of the Act and Rule 8f-1 there- 
under, for an order of the Commission declaring that 
Applicant has ceased to be an investment company as 
defined in the Act. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant asserts that on March 13, 1974, it registered 
under the Act and filed a registration statement under 
the Securities Act of 1933, which was subsequently 
amended on July 9, 1974. Such registration statement 
was later withdrawn and no public offering was made. 
Applicant further asserts that it has only one share- 
holder, no assets and no outstanding liabilities. 
Applicant represents that it is not now engaged, and 
does not propose to engage, in any business activities 
other than those necessary for the winding-up of its 
affairs. 


Section 8(f) of the Act provides, in part, that when the 
Commission upon application finds that a registered 
investment company has ceased to be an investment 
company, it shall so declare by order and, upon the 
effectiveness of such order, the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 12, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
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request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10487/November 17, 1978 


In the Matter of 


MARATHON SECURITIES CORPORATION 
635 Madison Avenue 
New York, New York 10022 


(811-1317) 


NOTICE OF APPLICATON PURSUANT TO SECTION 
8(f) OF THE ACT FOR AN ORDER DECLARING THAT 
COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that Marathon Securities 
Corporation (“Applicant”), registered as a closed-end, 
non-diversified management investment company 
under the Investment Company Act of 1940 (“Act”), 
filed an application pursuant to Section 8(f) of the Act 
on September 20, 1978, for an order of the 
Commission declaring that Applicant has ceased to 
be an investment company as defined in the Act. Ail 
interested persons are referred to the application on 
file with the Commission for a statement of the repre- 
sentations set forth therein, which are summarized 
below. 


Applicant was organized as a Delaware corporation 
and registered under the Act on or about May 14, 
1965. At a meeting held on October 2, 1974, 
Applicant’s stockholders considered and approved a 
plan for the liquidation and dissolution of Applicant 
and the termination of Applicant’s status as a reg- 
istered investment company. On December 6, 1974, 
Applicant filed a Certificate of Dissolution with the 
Secretary of State of Delaware and, under Delaware 
law, Applicant was thereby legally dissolved. On June 
30, 1978, the Delaware Court of Chancery issued an 
order extending Applicant’s time to complete winding 
up its affairs until December 31, 1978. 
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On December 9, 1974, Applicant made its first 





liquidating distribution to stockholders. — 
quently, Applicant’ has made four more liquidatinga” 


distributions, and a final distribution of not more than 
$41,000, or about $.10 per share, is expected to be 
made upon the granting of the requested order and 
the completion of the winding up of Applicant’s 
affairs. The application states that such final 
distribution would represent the value of the assets of 
Applicant remaining after payment of all known 
expenses and other liabilities. Applicant further 
represents that it has no outstanding indebtedness, is 
not a party to any litigation or administrative proceed- 
ing and that it does not now nor does it propose to 
engage in any business activities other than those 
necessary for the winding up of its affairs. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order and 
upon the effectiveness of such order, the registration 
of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 12, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 


ment as to the nature of his interest, the reason forg, 


such request, and the issues, if any, of fact or i 


) 


proposed to be controverted, or he may request that - 


he be notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon Applicant 
at the address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





@ 





—— 


INVESTMENT COMPANY ACT OF 1940 
elease No. 10488/November 22, 1978 


In the Matter of 


AMERICAN MONEY INSTRUMENTS, INC. 
One Continental Drive : 
Valley Forge, PA 19482 


(811-2499) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT THE APPLICANT HAS CEASED 
TO BE AN INVESTMENT COMPANY. 


American Money Instruments, Inc. (“Applicant”), reg- 
istered as an open-end, diversified, management 
investment company under the Investment Company 
Act of 1940 (the “Act”), filed an application on 
November 15, 1977, pursuant to Section 8(f) of ihe 
Act, for an order of the Commission declaring that the 
Applicant has ceased to be an investment company as 
defined in the Act. 


On October 25, 1978, a notice was issued (investment 
Company Act Release No. 10450) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 


; order disposing of the application would be issued as 


f course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


The matter having been considered, it is found, on the 
basis of the information contained in the application, 
that the Applicant has ceased to be an investment 
company. Accordingly, 


IT iS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of American Money Instruments, 
Inc. under the Act shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10489/November 22, 1978 





@' the Matter of 
INTERNATIONAL INVESTORS INCORPORATED 


and 


1.1.1. SECURITIES CORPORATION 
122 East 42nd Street 
New York, New York 10017 


(812-4377) 


NOTICE OF FILING OF AN APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING A PROPOSED EXCHANGE OF SHARES 
FROM THE PROVISIONS OF SECTION 22(d) OF THE 
ACT. 


NOTICE IS HEREBY GIVEN that International 
Investors Incorporated (“International”), registered 
under the Investment Company Act of 1940 (“Act”) as 
an open-end, diversified, management investment 
company, and I.I.1. Securities Corporation, its 
principal underwriter (“Ill”), filed an application on 
October 18, 1978, for an order of the Commission, 
pursuant to Section 6(c) of the Act, exempting from 
the provisions of Section 22(d) of the Act a proposed 
transaction (“Sale”) pursuant to which shares of Inter- 
national will be issued at net asset value without a 
sales charge in exchange for certain gold mining 
company shares held by Mondial Commercial Limited, 
a Liechtenstein limited company (‘Mondial’), through 
a subaccount at the Swiss Credit Bank, the Metric 
Accounting Unit Storage Agreement subaccount 
(“Subaccount”). All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations made therein, which 
are summarized below. 


International has been informed that approximately 
1,926 persons (“Account Holders”) have beneficial 
interests in the Subaccount, that the Subaccount con- 
centrated its investments in gold bullion, gold coins 
and gold mining stocks and that Progress 
Foundation, a Swiss charitable institution, owns all of 
the stock of Mondial. In November, 1975, the Com- 
mission initiated enforcement proceedings in the 
United States District Court for the District of 
Columbia (the “District Court’’) against various 
individuals and entities, including Progress Founda- 
tion and Mondial. The District Court appointed a 
special counsel (“Special Counsel”) on behalf of the 
Account Holders. Additionally, the Swiss Banking 
Commission issued a decree (“Swiss Decree”) in 
June, 1976, providing that all assets of the various 
Mondial subaccounts, including the Subaccount, be 
distributed to the investors in a manner to be 
approved by the Swiss Banking Commission and 


‘satisfactory to the Commission. 


international has been advised by the Special Counsel 
that in furtherance of the Swiss Decree, and in 
connection with settlement of the enforcement pro- 
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ceedings initiated by the Commission, two partial 
liquidation distributions, consisting of gold bullion 
and gold coins held by the Subaccount, have been 
made to the Account Holders and that a plan calling 
for a third partial liquidation distribution, consisting 
of shares of nine issues of gold mining stocks held by 
the Subaccount, was approved by the Swiss Banking 
Commission on September 26, 1978, and by the 
District Court on October 11, 1978. International has 
been advised by the Special Counsel that under the 
distribution plan the Account Holders will be given 
the option of receiving their pro rata portions of the 
gold mining stocks, to the nearest whole share based 
on the number of “metric accounting units” to which 
they are entitled according to the books and records 
of Mondial (i) “in kind” either by delivery directly to 
them of certificates for the shares representing such 
portions, by transfer of such shares to their individuai 
accounts at a bank or other institution or by delivery 
to them of American Depository Receipts for the 
shares or (ii) with respect to seven of the nine issues 
of such shares (‘Securities’), instructing the 
Subaccount to exchange their pro rata portions of the 
Securities for International shares and accepting 
American Depository Receipts for their pro rata 
portions of the remaining two issues. Account 
Holders who fail to make a timely election with 
respect to the Securities will be deemed to have 
elected the “in kind” option. 


As of September 30, 1978, the Securities had an 
aggregate market value of approximately $5,253,918 
and International had net assets of approximately 
$97,773,115. If all Account Holders elected to take 
their distributions in shares of internationai, the Sale 
of International shares on September 30, 1978, in 
exchange for all of the Securities would have resulted 
in the issuance to the Account Holders of 470,359.71 
International shares having a net asset value of 
$11.17 each (assuming International had accepted all 
the Securities). 


The Special Counsel has advised International that the 
documents to be delivered to the Account Holders 
pursuant to the distribution plan, as approved by both 
the District Court and the Swiss Banking Commis- 
sion, include (i) a notice to all Account Holders, pre- 
pared by the Special Counsel and describing the 
distribution plan and the past operations of the 
Subaccount, (ii) a form for the Account Holder’s use 
in electing to take his pro rata distribution of the 
Securities “ir. kind” or in International shares and (iii) 
international prospectus and most recent report to its 
shareholders. 


Applicants state that, ordinarily, sales of Inter- 
national’s shares are made through its underwriter, Ili, 
at their net asset value pilus a sales charge. According 
to International’s prospectus, the maximum sales 


258/SEC DOCKET 


charge is 8.50%, which is applicable to purchases of 





less than $10,000 and the sales charge decreases ‘® 


1.25% on purchases of $500,000 or more. The sale 

charge is reduced on shares purchased by an investor 
who purchases under an accumulation plan and no 
sales charge is imposed on reinvestment of income 
dividends or on the sale of International shares for 
investment to officers, directors and bona fide, full- 
time employees of International, its investment 
adviser or Ill or on reinvestment of capital gains or on 
purchases made under exchange privileges with other 
open-end investment companies. 


Applicants state that the Sale of International shares 
to the Subaccount will be made on the following 
basis. The Subaccount will deliver to International a 
written order for the purchase of International shares 
having an aggregate net asset value (as next 
computed following receipt of the order) equal to the 
net asset value of the Securities delivered with such 
order. In exchange for such Securities, International 
then proposes to issue its shares to the Subaccount 
at the net asset value thereof, without a sales charge. 
The number of International shares to be issued in 
exchange for the Securities delivered by the Sub- 
account will be determined by dividing the net asset 
value of such Securities by the net asset value per 
share of International’s shares, both computed as of 


the time International’s net asset value per share is _. 
next determined after the Subaccount’s delivery tof 


AN 
@ 


international of the purchase order. 


For purposes of determining the number of Inter- 
national shares to be issued in the Sale, the Securities 
to be delivered to International by the Subaccount will 
be valued in accordance with Rule 2a-4(a)(1) under the 
Act and International’s normal procedures for valuing 
its portfolio securities. The Board of Directors of 
International has determined that such valuation is 
appropriate. In making such determination the Board 
considered all factors which it deemed relevant, 
including (i) the amount and quality of the Securities 
which may be acquired, their markets and trading 
volumes and their compatibility with the investment 
policies and objectives of International, (ii) the fact 
that the Sale will be consummated without expense to 
International, (iii) the benefits for the shareholders of 
International, (iv) the possible adverse effect on the 
issues now held by International if all the Securities 
held by the Subaccount were sold simultaneously at 
whatever prices might be obtainable on that basis, (v) 
the possibility that, as a result of Account Holders 
electing an “in kind” distribution of Securities, sub- 
stantially less than ali the Securities may be delivered 
to International, and (vi) the ability of International to 
process its normai expected level of redemptions. 


Applicants state that no sale will be made to th 
Subaccount unless (i) all Securities to be acquired b 






® 








International are acceptable to it on the date of the 

le, (ii) the Subaccount offers to International all 

urities held by it on the date of the Sale, and (iii) 
evidence satisfactory to International is presented 
that the person effecting the Sale on behalf of the 
Subaccount has the authority to do so. The Special 
Counsel has provided International With a list of the 
gold mining stocks held by the Subaccount and has 
indicated that he does not expect that the Subaccount 
will acquire or, except for the “in kind” distributions 
described above, dispose of any securities before the 
Sale. International will accept only Securities for 
which market quotations are readily available as of the 
date of the Sale. International has determined that as 
of September 30, 1978, such market quotations are 
readily available for all the Securities and, accord- 
ingly, presently intends to accept all the Securities. 
International has no present intention of selling any of 
the Securities within a relatively short period follow- 
ing their acquisition. 


The Sale will be made only to the Subaccount or 
persons authorized to act for it, International under- 
stands that such persons will request that the Inter- 
national shares be issued directly to the Account 
Holders who elect to take their distributions in Inter- 
national shares. Accordingly, although International 
anticipates that its shares will be issued directly to 


or sale will be made by International to the Account 


@:: Account Holders (or to their nominees), no offer 





holders in connection with the Sale. The consent of 
the Account Holders is not required for the imple- 
mentation of the distribution plan, including the Sale, 
and their only discretion in connection with the 
distribution will be to elect to take International 
shares or an “in kind” portion of the Securities. In all 
cases the person to whom International shares are 
issued will become the record owner of such shares. 
Upon the issuance of International shares to the 
Account Holders, an appropriate confirmation will be 
delivered to each Account Holder who has become a 
record holder of International’s shares. International 
has been advised that together with International’s 
confirmation each Account Holder will receive a report 
from the Special Counsel concerning the distribution 
of International shares to the Account Holder. 


The Securities do not include two of the issues of 
gold mining stocks held by the Subaccount because 
the acquisition of them by International, when 
combined with the shares thereof already held by 
international, would cause its holdings of such issues 
to exceed the maximum permitted by its investment 
policies. International has determined, on the basis of 
the market prices of the Securities as of September 
30, 1978, that International’s acquisition of the Secu- 
rities would not, on a pro forma basis giving effect to 
the completion of the Sale, cause (a) International to 
hold more than 10% of the outstanding shares of any 


one issuer (b) securities of any one issuer to con- 
stitute more than 5% of the net assets of inter- 
national, or (c) International to be in violation of any 
of its internal policies. 


For federal income tax purposes, the Sale will be 
treated as a taxable transaction for the Subaccount 
and its Account Holders, to the extent each is subject 
to such taxes. Because International will not acquire 
the Securities pursuant to a plan of reorganization or 
liquidation, it will not be entitled to any loss carryover 
which may have been available to the Subaccount. 
The tax basis of the Securities in International’s hands 
will be their fair market value, computed as provided 
above, at the close of business on the date the 
Subaccount delivers its purchase order. Because the 
Securities will be acquired by International at their fair 
market value, no unrealized appreciation or deprecia- 
tion will carry over to International. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company or principal 
underwriter thereof shall sell any redeemable security 
issued by such company except at a current offering 
price described in the prospectus. The current public 
Offering price of the shares of International, as 
described in its prospectus, is net asset value per 
share plus a sales charge. As noted above, such sales 
charge will not be applicable to the Sale. Applicants 
state that without an exemption from Section 22(d) of 
the Act International would be prohibited from issuing 
its shares to the Subaccount without a sales charge. 


Applicants state that the Subaccount will pay any 
transfer taxes imposed on the transfer of the 
Securities to International and that neither Ili nor 
International will bear any expenses in connection 
with the proposed Sale, except that International will 
bear the ongoing transfer agent expenses customarily 
borne by it in connection with sale of any of its out- 
standing shares and Ill will bear the cost of confirma- 
tions, prospectuses and shareholder reports to be 
distributed to the Account Holders. All other 
expenses, including fees and out-of-pocket costs of 
counsel, which arise in connection with the Sale will 
be incurred by International’s investment adviser, 
which will be reimbursed therefor by the Subaccount 
up to a maximum of $10,000. 


Applicants further state that there is no connection 
between International and the Subaccount. The 
management of International considers the proposed 
acquisition by it of the Securities in exchange for its 
shares to be at a fair price, arrived at by armslength 
bargaining, and believes that the Sale will be 
beneficial to the shareholders of International for the 
following reasons: 


(a) those expenses of International which 
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do not rise proportionately with an increase 
in portfolio size will be spread over a larger 
number of shares and therefore will be a 
smaller amount per share to the benefit of 
existing shareholders; 


(b) the proposed acquisition will enable 
International to acquire at one time 
additional securities for its existing port- 
folio without affecting the market in such 
securities; and 


(c) the Securities will be acquired by inter- 
national at less expense than would be the 
case if securities of the same issuers were 
purchased in the open market, for the 
reason that there will be no brokers’ com- 
missions or dealers mark-ups in connec- 
tion with the Sale. 


In addition, Applicants point out that no sales effort 
will be involved and no sales costs or other costs 
(except the ongoing transfer agent expenses 
customarily borne by International in connection with 
sale of any of its outstanding shares) will be incurred 
by International in connection with the Sale. Appli- 
cants maintain that it is only fair to recognize such 
cost savings and to pass them along to the Sub- 
account. Applicants submit that, even assuming that 
100% of the Account Hoiders should instruct the Sub- 
account to exchange their portion of the Securities for 
International shares and redeem their shares promptly 
after the Sale, the ability of international to process 
both such redemptions and its normal expected level 
of redemptions would not be jeopardized since Inter- 
national has sufficient cash on hand to be able to 
handle them. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security or transaction or any class or classes of 
persons, securities, or transactions from any 
provision or provisions of the Act and the Rules 
promulgated thereunder, if and to the extent such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicants state that in their opinion the terms of the 
Sale are fair and reasonable and in the best interests 
of International and its shareholders, and, therefore, 
that granting of the requested exemption is consistent 
with the general purposes of the Act, and is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not ‘later than December 13, 1978, at 5:30, 
p.m., submit to the Commission in writing a request) 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request sliall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as a matter of course following 
said date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


\ 
George A. Fitzsimmons @ 
Secretary 
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Litigation Release No. 8598/November 21, 1978 


U.S. v. CARROLL, et al. (77-5319, U.S.C.A., 5th 
Circuit). 


Robert H. Davenport, Regional Administrator of the 
Denver Regional Office of the Securities and 
Exchange Commission, announced that on October 
25, 1978, the United States Court of Appeals for the 
Fifth Circuit affirmed the convictions of Howard P. 
Carroll and David Robert Wilson, both of Denver, 
Colorado, of various counts of securities fraud, mail 
fraud and of conspiracy to violate such statutes. The 
court reversed the conviction of the defendant Jerry 
McFarland of conspiracy to violate the securities and 
mail fraud statutes. McFarland is a resident of Denver, 
Colorado. The court reversed McFarland’s conviction 
based upon an erroneous jury instruction. 








Previously, the defendants Carroll, Wilson and 
McFarland had been convicted of these charges by a 
jury in the United States District Court for the 
Northern District of Texas, at Dallas, Texas, in con- 
nection with the sale of securities of Coal Creek 
Mining Company, a Colorado company. 

For further information see Litigation Release Nos. 
7778, 7892 and 7938. 





Litigation Release No. 8599/November 21, 1978 


S.E.C. v. LASER ENERGY, INC. AND D. PETER 
PROSDORF (W.D.N.Y., 78 Civil Action File No. 718) 


William D. Moran, Administrator of the New York 
Regional Office, announced that on November 6, 
1978, a complaint was filed in the United States 
District Court for the Western District of New York 
seeking injunctive and ancillary relief against Laser 
Energy, Inc. (‘Laser’) located at 320 North 
Washington Street, Rochester, New York and D. Peter 
Prosdorf (‘‘Prosdorf”) also of Rochester, New York. 
The Complaint alleged that Laser and Prosdorf are 
engaging in acts, practices or courses of business 
which constitute violations of Section 17(a) of the 
Securities Act of 1933, as amended, (“Securities Act”) 
and Section 10(b) of the Securities Exchange Act of 
1934, as amended, (“Exchange Act”) (anti-fraud pro- 
visions) and violations by Laser and aiding and abet- 
ting violations by Prosdorf of Section 15(d) of the 
Exchange Act (reporting provisions). 


Laser is engaged in the manufacture and sale of 
optical components including thin film coatings, 
optical accessories and lasers. Its stock is traded in 
the over-the-counter market. Prosdorf is president, 
chairman of the board of directors and largest share- 
holder of Laser. The Complaint alleges that Laser and 
Prosdorf violated the anti-fraud provisions of the 
federal securities laws in connection with the public 
trading of its shares and the direct sale of securities 
to an investor by publicly disseminating, in reports 
filed with the Commission and otherwise, false and 
misieading information and by failing to disclose 
information necessary in order to make the state- 
ments made, in light of the circumstances under 
which they were made, not misleading. Specifically, 
the Complaint alleges that: 


1. Laser’s publicly disseminated financial statements 
for its fiscal years ending September 30, 1976 and 
1977 and for various interim periods to the present 
were false and misleading because sales, income, 


accounts receivables, current assets and total assets 
were overstated. These overstatements resulted from 
the improper inclusion as sales of two major 
transactions, one in each fiscal year, which were 
contingent upon the occurrence of other related 
events which have not occurred and could not have 
been reasonably expected to occur; 


2. Laser failed to disclose that since September 1976 
it was delinquent in remitting funds withheld from 
employees’ salaries for Federal and New York State 
income tax and social security tax or in filing the 
appropriate returns with the Internal Revenue Service 
and the appropriate New York State authorities; 


3. Laser disclosed the negotiation of a $2,000,000 
letter of credit borrowing agreement but failed to 
disclose that the agreement was never consummated 
and in fact had been abandoned shortly thereafter; 
and 


4. Laser’s former independent accountants had 
refused an engagement to audit its financial state- 
ments for the fiscal year ending September 30, 1977. 


Additionally, the Complaint alleges that Laser violated 
and Prosdorf aided and abetted violations of the 
reporting requirements of the Exchange Act. Spe- 
cifically, it is alleged that Laser filed and Prosdorf 
caused to be filed with the Commission various 
annual, quarterly and current reports containing some 
or all of false and misleading information detailed 
above. 


The Complaint requested the Court to enjoin Laser 
and Prosdorf from further violations of the anti-fraud 
and reporting provisions and to order them to file 
amended or supplementary reports so that all 
information concerning Laser’s affairs is fully and 
truthfully disclosed. 


Concurrently with the filing of the Complaint, Final 
Judgments of Permanent Injunction by Consent 
against Laser and Prosdorf providing for all of the 
relief requested in the Complaint were submitted to 
the Court. In their Consents, Laser and Prosdorf 
neither admitted nor denied the substantive 
allegations of the Complaint. 





Litigation Release No. 8600/November 21, 1978 
UNITED STATES OF AMERICA v. SAMUEL ARCH 


HARWELL, PATRICK DENNIS SULLIVAN (S.D. 
Tex—CR. No. 787-H-78-87) 
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J.A. “Tony” Canales, United States Attorney for the 


Southern District of Texas, Michael J. Stewart, 
Administrator of the Fort Worth Regional Office and 
Daniel R. Kirshbaum, Assistant Regional Adminis- 
trator of the Commission’s Houston Branch Office, 
today announced that Samuel Arch Harwell, Houston, 
Texas and Patrick Dennis Sullivan, Brea, California, 
were each sentenced to four years in prison by the 
Honorable Carl O. Bue, United States District Judge 
for the Southern District of Texas, on October 23, 
1978. Both men in early September had pled guilty to 
one count of a four count indictment charging them 
with mail fraud, wire fraud and conspiracy to commit 
wire fraud. Harwell pled guilty to one count charging 
mail fraud and Sullivan pled guilty to one count 
charging wire fraud. 


For further information Litigation Releases No. 8417 
and 8541. 





Litigation Release No. 8601/November 21, 1978 


UNITED STATES OF AMERICA v. RICHARD L. 
SHIELDS (N.D. Ga. Criminal No. 78-194A) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
and William L. Harper, United States Attorney for the 
Northern District of Georgia, announced that on 
October 31, 1978, Honorable Charles A. Moye, Jr., 
United States District Judge for the Northern District 
of Georgia sentenced Richard L. Shields (“Shields”) 
of Springfield, Missouri, to four years incarceration 
pursuant to Shields’ plea of guilty to one count of 
violating the anti-fraud provisions of the federal 
securities laws. 


Shields’ guilty plea arose in connection with a ten- 
count indictment charging him with five counts each 
of securities and mail fraud in the offer and sale of the 
securities of Medical Professional Aids, Inc., a now 
defunct Atlanta headquartered Alabama corporation 
engaged in the distribution of first aid and baby care 
products. Shields allegedly misrepresented among 
other things, that 1,000,000 products would be sold in 
each of the five states in which MPA would operate, 
and that in one year a $2,500 investment would 
return between $12,500 and $50,000. The indictment 
also charges that Shields failed to disclose that 
proceeds from the sale of the securities would be 
used to pay his personal expenses. 


(For further information, see Litigation Release Nos. 
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7294, 7380, and 8550.) 





Litigation Release No. 8602/November 21, 1978 


SEC v. CAL-AM CORPORATION, et al. (CD Cal., CV. 
77-4586-AAH) 


Gerald E. Boltz, Regional Administrator of the Los 
Angeles Regional Office of the Securities and 
Exchange Commission, announced that on October 
25, 1978, U.S. District Judge A. Andrew Hauk, in Los 
Angeles, entered a final judgment agains Cal-Am 
Corporation; Joseph Laird; Allstate Securities, Inc.; 
Legal Mortgage Corporation; Dixie Natural Resources, 
Inc.; Dynarad, Inc.; Go Publishing Company, Inc.; 
Bio-Science Resources, Inc.; International Coal 
Mining Leases, Inc.; Black Rock Resources, Inc.; 
Kings Point Corporation; GPL Specialized Invest- 
ments; GPF Coal Investments; Cambridge Corpora- 
tion; Poly-Tex International, Inc.; permanently enjoin- 
ing them from further violations of the registration 
and anti-fraud provisions of the federal securities 
laws. The judgement also permanently enjoined from _ 
further violations of the periodic reporting provisionsg@@™® 
of the Exchange Act certain public companies 
including, Go Publishing Company Inc., Dynarad Inc.; 
and Bio-Science Resources, Inc. 


The judgement also requires defendants Laird and 
Dixie Natural Resources, Inc., to provide certain 
reports to limited partners. 


The entry of the final judgment was consented to 
without admitting or denying the allegations of the 
Commission’s complaint. 


The Judgment resulted from a complaint filed by the 
Commission in December 1977, against Cal-Am 
Corporation, Joseph Laird and Kenneth Fisher, who 
were the controlling persons of Cal-Am, together with 
numerous other corporate and individual defendants. 
The complaint charged violation of the anti-fraud, 
registration and reporting provisions of the federal 
securities laws, stemming from the sale of securities 
consisting of limited partnerships and other 
investment contracts purporting to provide tax shelter 
benefits in coal mines and other properties. The case 
is still pending. For further information, see Litigation 
Releases numbers 8216 and 8521. 








Litigation Release No. 8603/November 21, 1978 


@= v. INTERTIE, INC. et al. Civ-75-2775-LTL (C.D. 
Cal) 





Gerald E. Boltz, Administrator of the Los Angeles 
Regional Office of the Securities. and Exchange 
Commission announced that on September 19, 1976, 
the Honorable Lawrence T. Lydick of the United 
States District Court in Los Angeles entered a final 
judgment of permanent injunction against Steven W. 
Murphy (Murphy) of Laguna Beach, California, from 
further violations of the registration and antifraud 
provisions of the Securities Act of 1933 and the 
antifraud provisions of the Securities Exchange Act of 
1934. Intertie, Inc. (Intertie) and three individual 
defendants had previously been permanently enjoined 
by consent. 


Following a trial held in July, 1978, the Court found 
that Murphy violated the antifraud provisions of the 
federal securities laws in connection with the offer 
and sale of interests in 30 limited partnerships 
involving cable television systems located in rural 
areas across the country raising approximately 7.5 
million dollars from more than 400 investors. The 
court found that the limited partnership interests were 
sold pursuant to offering circulars and sales 
brochures prepared by Intertie and Murphy which 
contained misrepresentations and omissions of 
aterial facts concerning the nature of the operations 
of Intertie and the limited partnerships, the underlying 
debt obligations on the cable television systems, the 
financial condition of Intertie and the tax benefits 
associated with a limited partnership investment. 


The Court found that Murphy and Intertie concealed 
from Investors Intertie’s financial statements which 
revealed that Intertie was losing money, that Intertie 
had a serious working capital deficiency and that 
Intertie’s ability to continue its business was 
threatened by its short term debt obligations. The 
Court further found that Murphy and Intertie 
concealed from investors that funds raised from each 
partnership offering were commingled with funds 
from other partnership offerings and were not used for 
the specific purposes set forth in offering circulars 
but used to pay Intertie’s debt obligations and the 
expenses of other purportedly unrelated limited 
partnerships and general corporate expenses. 


In addition to the final judgment of permanent 

injunction, the Court ordered Murphy to mail copies 

of the findings of fact and conclusions of law and the 

Court’s order to all investors in the limited partner- 

ships and to provide a copy of the final judgment of 

astra injunction to persons with whom Murphy 
ay do business in the future. 


For further information see Litigation. Releases 7056 
and 7168. 





Litigation Release No. 8604/November 21, 1978 


SEC v. MID-CONTINENT ENERGY CORPORATION 
(E.D. Ky. Lex. 78-176) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, announced that on November 3, 1978, a 
complaint was filed in the United States District Court 
for the Eastern District of Kentucky seeking an 
injunction and certain ancillary relief against 
Mid-Continent Energy Corporation (Mid-Continent) of 
Lexington, Kentucky. - 


The complaint alleges that Mid-Continent misrepre- 
sented the independence of certain coal appraisals in 
a registration statement filed with the Commission, 
in violation of Section 12(g) of the Securities 
Exchange Act of 1934 (Exchange Act) and Rule 
12b-20; failed to file with the Commission certain 
necessary periodic reports in violation of Section 13 of 
the Exchange Act and Rules 13a-1 and 13a-13; and 
failed to disclose certain required information in an 
information statement distributed to its shareholders 
in connection with the sale of substantially all of its 
assets in violation of Section 14(c) and Rule 14c-2 
thereunder. 


The complaint seeks a permanent injunction enjoining 
Mid-Continent from violating the above described 
sections of the Exchange Act in the future. In 
addition, it seeks a mandatory injunction requiring 
Mid-Continent to file a Form 8-K with the Commission 
within 120 days of the entry of the final judgment 
which would correct the specific misstatements and 
omissions in its filings with the Commission as 
alleged in the complaint. 





Litigation Release No. 8605/November 22, 1978 


UNITED STATES OF AMERICA v. WALTER WILSON 
CARTER, JR., ROBERT TEMP, RICHARD DANIEL 
FREEMAN AND ALAINE CARTER TEMP (W.D. Tex.) 
Criminal No. SA 78 CR 015, Formerly SA 77 CR 238 
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Michael J. Stewart, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, and Jamie C. Boyd, United States 
Attorney, Western District of Texas, today jointly 
announced the return of guilty verdicts against Robert 
Temp, Alaine Carter Temp and Richard Daniel 
Freeman on November 9, 1978. These verdicts 
followed a five-week jury trial before Judge Dorwin W. 
Suttle at San Antonio, Texas. Walter Wilson Carter, 
Jr. had previously pled guilty to one count of mail 
fraud before Judge Suttle on September 27, 1978. 


The jury found Robert Temp and Alaine Carter Temp, 
both of San Antonio, Texas, guilty of nine counts of 
mail fraud and eight counts of _ interstate 
transportation of property taken by fraud. Richard 
Daniel Freeman of San Francisco, California, was 
found guilty of eight counts of mail fraud and seven 
counts of interstate transportation of property taken 
by fraud. Judge Suttle set December 6, 1978 for the 
sentencing of Walter Wilson Carter, Jr. and December 
13, 1978 for the sentencing of Richard Daniel Freeman 
and Robert and Alaine Temp. 


Trial of the four defendants was based upon a 
28-count indictment returned by Federal Grand Jury 
for the Western District of Texas on January 10, 1978. 
The indictment included 16 counts of mail fraud and 
12 counts of interstate transportation of property 
taken by fraud. The January 10, 1978 indictment 
superseded a prior 31-count indictment returned on 
November 22, 1977. The charges were based upon the 
defendants’ activities on behalf of Independence 
Drilling Corporation (IDC) and Continental Pacific 
Corporation (CPC), both of San Antonio, Texas, and 
Diversified Monetary Systems, Inc. (DMS) and 
Economic Control Corporation (ECC), both of San 
Francisco, California. The scheme involved the offer 
and sale of working interests in oil and gas leases 
including contracts for the drilling and/or workover of 
oil and gas wells on South Texas leases purportedly 
owned and operated by IDC. 


The jury found that the defendants made false and 
misleading representations concerning (a) the 
ownership and operation by IDC of seven specific 
leases located in San Patricio County, Texas, (b) the 
expenditure of investor money provided under 
contracts for drilling and/or workover of oil and gas 
wells and (c) the amount of income to be expected 
from increased oil and gas production resulting from 
the workover of certain wells. 


Additionally, the defendants were found guilty of 
diverting investor funds to pay (a) purported 
production payments, (b) the general operating 
expenses of IDC, CPC, and DMS, and (c) other un- 
authorized corporate and personal obligations. 
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For further information see Litigation Releases Nos. 
7561, 7613, 7656 and 8224. 
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Litigation Release No. 8606/November 22, 1978 


S.E.C. v. CONTROL METALS CORPORATION, et al., 
(U.S.D.C., S.D.N.Y., 70 Civil 4368) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, and William D. Moran, Administrator of 
the New York Regional Office of the Securities and 
Exchange Commission, announced that on October 
12, 1978, Whitman Knapp, United States District 
Judge for the Southern District of New York, ordered 
voluntary dismissal of the civil injunctive action 
against defendants Calder Corporation, Ltd. (a District 
of Columbia corporation), Fountainhead International, 
Ltd. (a Bahamian corporation), Western General 
Corporation (a District of Columbia corporation), 
Martin Ciment of Brooklyn, New York, d/b/a Crown 
Trading Co., Jill D. Ciganek of Hyattsville, Maryland, 
Harry Ship of Montreal, Canada, and Robert G. Baker 
of Washington, D.C. 


On September 15, 1978, Judge Knapp signed a Final 
Judgment of Permanent Injunction by Consent as to 
defendant Paul Sachs. The injunction, entered without 
admitting or denying the allegations of the complaint, 
enjoined that defendant from further violations of the 
registration and antifraud provisions of the securities 
laws in connection with securities of Control Metals 
Corporation. 


For further information see Litigation Release Nos. 
4780, 4832, 5951, 6309, 6183 and 7357. 
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STAFF ACCOUNTING BULLETIN NO.27/November 
17, 1978 


STAFF ACCOUNTING BULLETIN NO. 27 


AGENCY: Securities and Exchange Commission. @ 
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ACTION: Publication of Staff Accounting Bulletin. 





UMMARY: This interpretation presents the staff’s 
view that the general principles expressed in Staff 
Accounting Bulletins are intended to provide guidance 
for events and transactions with similar accounting 
implications. 


DATE: November 17, 1978. 


FOR FURTHER INFORMATION CONTACT: Gary A. 
Zell, Office of the Chief Accountant, Securities and 
Exchange Commission, Washington, D.C. 20549 (202- 
755-0222). 


SUPPLEMENTARY INFORMATION: The statements 


“in Staff Accounting Bulletins are not rules or inter- 
“pretations of the Commission nor are they published 


as bearing the Commission’s official approval; they 
represent interpretations and practices followed by 
the Division of Corporation Finance and the Office of 
the Chief Accountant in administering the disclosure 
requirements of the Federal securities laws. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





STAFF ACCOUNTING BULLETIN NO. 27 


Questions have been raised with the staff concerning 
the application of the staff’s views to events and 
transactions that are similar to those for which a Staff 
Accounting Bulletin (SAB) has been issued. Spe- 
cifically a question has been raised as to the 
applicability of SAB No. 21 [43 FR 29109], July 6, 
1978, which reports the staff’s view that the gain on 
the involuntary conversion of timberland should be 
recognized and not deferred or offset against the cost 
of timberland to be acquired. 


In Accounting Series Release No. 180 [40 FR 53557}, 
November 19, 1975, the Commission stated the 
following: 


The process of financial reporting is 





dynamic and evolutionary. Consequently, 
new or revised administrative interpreta- 
tions and practices must be implemented 
in response to changes in the reporting 
process. While large accounting firms who 
practice before the Commission have many 
opportunities to exchange information and 
views with the staff, the Commission has 
been concerned about comments that 
small accounting firms have fewer such 
opportunities and may be at an unfair 
competitive advantage because there has 
been no formal dissemination of staff 
positions. 


The announced series of bulletins attempts 
to curtail these problems by making 
available to the public a compilation of 
certain existing staff interpretations and 
practices and by providing a means by 
which new or revised interpretations and 
practices can be quickly and easily com- 
municated to registrants and their advisors. 
Thus, this series should not only reduce 
the staff’s workload by eliminating 
repetitive comments and inquiries, but also 
save registrants both time and money in 
the registration and reporting process. 


SAB’s may be written narrowly in describing the 
individual facts and circumstances which resulted in 
the expression of the staff’s views. However, 
registrants and their accountants should be aware that 
the purpose of the SAB’s is to disseminate staff views 
on particular matters for guidance in other situations 
where events and transactions have similar 
accounting implications. For example, the staff would 
expect that gains on involuntary conversions, whether 
or not resulting from a transaction involving 
timberland, would be recognized currently in financial 
statements. 


Where a registrant and its accountant believe that 
because of its peculiar circumstances the appropriate 
accounting should be different than would result 
from following the practice expressed in a SAB, the 
registrant is encouraged to discuss the specifics with 
the staff. 
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